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Edward D. Siemer, 
Deanne C. Siemer, 
Falk,Siemer,Glick, 
2200 Main Place 

Buffalo, N.Y. 14202 


Robert M. Hitchcock, Esq. Toewhuk Shares 
Phillips, Lytle, Hitchcock, Blaine & Huber 
3400 Marine Midland Center 

Buffalo, New York 14203 


Arnold N. Zelman, Esq. , 
Brennan, Callahan,Tesseyma 
1360 Statler Hilton 
Buffalo, New York 14208. 


Victor T. Fuzak, Esq. 
Hodgson, Russ, Andrews, 
1800 One M&T Plaza 

Buffalo, New York 14203 


Esq. and = 
Atty. EEK» gel Feber 


Tuppen & Maloney 


Tbe. why, Treas ece 
n,;zelman & Runfola 


Woods & Goodye 
) wy Pe Lack 


ar 
r 


Aden 


Wes 


Basis of “Action: 


ecurities and Exchange | Witness fees 


ct 


Pu TT FT a 
Action arose at: || Depositions 


2 


Docket Entries. 


Civ-1967-190 Junia E. Raab v. Taber Instrument Corp., et al. 


DATE PROCEEDINGS Paselboesay 


ee ee ee ee = 
_May 10 -Filed Complaint & Demand for Jury Trial _ 
10 Issued summons & 5 copies —_ a8 : se= Se ee Aico 
uo 16 (ISS wade: 2 — 2 =o Ree ed Se eee = Sos eee Spel te i 
__17.:+Filed summons-served 5/11/67 Warren J. Hildebrandt; 5/12/67 served 
__ Dr. Joseph P.. ‘D'Angelo and Benjamin M anasen and 5/16/67 = 
___ seryed Ralph F. Taber = eee ee eee ae 
bs Stipulation & Order extending deft's, Joseph P, D'Angelo, _ 
time to answer to 6/20/67-Henderson, J, __ fora 


__ (metice to Mr. Sweet) : = eng es 
“_Defts’, Taber Inst, Corp,, Ralph F. Taber, Benjamin Manasen  _ 


: ___and Warren J. Hildebrandt, Answer AC ee ee 
b79, Deft's, Joseph P, D'Angelo, Answer a. _ 

a ee _ Deft's, Joseph P. D'Angelo, Consent to Change Attorneys 
oct ae Plif's, Note of fSsue-Nov. 1967 Term 
st ee Se NES mes ae x 
Now Vo pete Ss; Note-ot Issue-Nov. 1968 Term 


Feb. 6 Mailed Notice of Dismissal to Messrs. Heffernan, Loss, McDonough 
S ji and Phillips, Lytle, etc. </ eae 
Mar. 13\Filed Order Staying Dismissal until 
(notice & copy to Messrs. Heffernan, Loss, 
eee Phillips, Lytle, etc.) 
May 13."  -Pltf's, Notice to Take Deposition . 
Oct. 28% " Pitf's. Note of Issue-Nov. 1970 Term 


a! Affidavit & Order granting Piltf.,permission to file note of 
issue for March 1971 term nunc pro ‘tunc-Curtin, J (notice & 
copy to Messrs, McDonough & Phillips, Lytle, etc.) uy 
: " pltf's, Note of Issue-March 1971 Term : 

Pretrial Conference (JTC) 

Filed Order re taking depositions of witnesses; directing that 
appearance, with answer & available papers be made by __ 
atty.,Harold J. Boreanaz, immediately; setting 779771 for _ 
further pretrial meeting and that pretrial statement be 

L filed by 6/25/71; and that further adjournment of taking of 

depositions will not be granted without good cause-Curtin,Jd 

| (notice & copy to Messrs.Heffernan, Loss, McDonough, 
Hitchcock & Boreanaz) _ 

oh Pltf's. Note of Issue ~ Nov. 1971 Term 


=: 
i 


28 ’ 
et 
Aug. 17 Pretrial Conference (US Magistrate) 


es 
Mar, 16 Pretrial Conference (Curtin DJ) ; oe : io 


Z 


“Aup 27. Filed marshals ret.on motice of motion & affidavit served on | 


Marine Midland Bk Western & Cindy R. Taber served on e028-75, 
28. " Pitf. notice of motion for substituting executors etc. ret. 9-5-7 


“Se-t. 5 Motion by Pltf, for substitution of Atty, Motion granted Atty. to 
| 


ot 2 el GUD LE Order. é Ei 
ll ‘Filed order appointing Defts Cindy R Taber and Marine Midland F-144 


ee a ae f Ra Taber, deceased-Curtin. 
AYE nee 
“Feb. 7 Attys, in Civ-1967-182 & Civ-1967-190 to meet with Judge at9:30 on 


2-22-74. | 


al 
—F PILE — 6-21-42 2 —8788 


Civ-1967-190 Docket Entries. 


Junia E, Raab v. 
D.C. 110 Rev. Civil Docket Continuation 


| 
i PROCEEDINGS 


DATE j 
oe os ee Fn ee a mirc Bate UI nD tee * 
Feb. 20 Filed motion by Pltf, for an order consol idating Civ-1967-182 & _| 
val i Civ-1967-190 ret. 2-21-74. adj, 3-18-74 
Mar. 18/Filed Deft, Ervin Himmelfarb affidavit in opposi 

ll } _to consolidate with _(Civ-1967-190) 
" _ notice of change of atty. for Deft, Estate of Ralph F, Taber 

peas “Dp. Siemer of Falk, Siemer, Glick, Tuppen & Maloney 
otion by pits. to consolidate with Civ-1967-182 adj. 3-25-74 | 


: EBT transcript of Junia Eo Raab taken 10-1-70 eet isbn 
2 CoS Met ion to consolidate Civ-1967-182 & Civ=1967-190 withdrawn 2 | 
June _3| Filed letter to Miss Cindy R, Taber from_ Charles J. McDonough dated _ 


Lo ee ee oo 
: |Meeting with Judge __ Any motions are to be made ret. on 6-24-74, i 
ee Meeting adj. to 6-24-74 at 2: ee 
___14| Filed order setting 10=15-74 as. date for trial. The 6-24-74 meeting | F-1! 
| _ The court will determine the_pretrial steps necessary_so that i 
___ | the Oct. setting can_be- met-Curtin, DJ Notice & copies to Messms. _ 
| _s Sweet, Seimer, McDonough, ‘Hitchcock, Fuzak, Zelman & Boreanaz | __ 
‘toreply, Pltf..one wk. to respond,argument set 


i gape 
. ee 2: 15eM on 7-15-74, trial set for 10-16-74... 


July 8 |Return date for_ defts'. brief-adj. ta 7/9/74 __ es 
’ 22| Oral argument on motions adj, to 7-24-74 at 9:00am _—__ Joe : 
24 Filed order appointing Edward J. Carland receiver for_all_share fi. P=] 

S in the Taber Instrument Corp. Ete. -Curtin, DJ Notiee &i 


a _copies to Messrs. Sweet , _Siemer, Siemer. Hitchcock, Zelman —( __ 
“Runfola, Boreanaz. Baker & Fuzak and Carland Ae ee eae 
24 |Motion by pltf. for a separate trial of the 2nd & 3rd affirmative 


a defenses, Decision reserved, peleoniile 


“Mar. _19)-Pre-trial conference. Ct, ds informed that more discovery is needed. 
Miss Siemer is given 30 days to file interrogatories. oa) 
Filed order setting time table for discovery, defense counsel to - 

| “serve interrogator® s not later than 5-1-75, pltf, to respond | 

oan ‘by 6-1-75. If depositions ar: needed they shall be completed by | _ 
_ 8-]-75 etc.-Curtin, DJ Notice & copies to David L, Sweet. Edward 


_Fuzak jks 


i  Siemer, Robert Hitchcock, Arnold Zelman, Victor mes 
miss pltfs. action. male 


_29 [Filed defts., Taber Instrument Corp. & Estate of Ralph Taber motion | _ 


2 ‘to adjourn discovery schedule. __ Ee ER Die es ts 
d Defts. memorandum of points & authorities. in support of defts.| 


*iled defts.affidavit of service of the above 3 items, a 
Filed Defts. affidavit by Deanne C. Siemer ea 
1 .|Filed order to ensure a prompt disposition of the motion to dismiss;| F-1 
‘pltf. will serve all affidavits & memos re. the motion by 5-12-75 
_& deft. will serve ail further affidav its & reply memos by 5-17-75; _ 
__a hearing on the motion will be ‘on 5-19-75 ete.-Curtin, DJ Notice 
_| _& copies to Messrs. Sweet, “Siemer, Hitchcock, Zelman & Fuzak |___ 
| Filed letter to Judge Curtin from Ross Runfola dated 5-2-75 in which 
‘Deft. Benjamin J. Manasen joins in the motion to dismiss the cause 
: of action & adj. of the discovery "schedule 6€tc, 00 ; 
\| Filed letter to Judge Curtin dated '5-5-75 from Alexander Cordes | 
| Jeiniog in the motion ¢ def h_P_D'Angelo | 
oe 5\Filed Pitts. _aff idavit 7 n oppos ition to"motion t 6-dfsm iss by Looe 
David L. Sweet, Atty. for Pits, 7 
—~ qal@iled Pitis. affidavit in cpposition to motion to dismiss by _ 
Tamea P. Heffernan, Atty. for pitf. z 
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Roi PROCEEDINGS Praca 
‘jay. 5 Filed. Pltfs.. jmemorandun. ‘in. “opposition “y defts. motion to dismiss. | 
19 Filed. Deft. Estate of Ralph Taber reply memorandum of defts. in oo 
_____ support of motion to dismiss. ____ 

19 Filed supplemental affidavit in support of motion. to dismiss “by | defts. 
lay “Taber Instrument Corp. & Estate of Ralph F. Taber __ ILE eee ROE eo 
19 Filed defts. certificate of service . Seat a LN Me ne dieees We lal eh ame Uh ocuuente ioe 
19 Motion _by defts, to dismiss the complaint, “Submitted, oh Recaps edt a 
21. Filed. supplemental atic of David L. Sweet in _opposition ‘to deft fts. 


23 riféstie Lppnerih 18 eePis fen feanne Co {erent EE Coney 


mae Sie Deft., Joseph } D* ‘Angelo interrogatory to pltf, ae 
July (17. Pretrial Conference (JTC) - court will set date for. additional pre- one ee 


pho te | £rlal conference. 
ug. 4 Filed letter (carbon) to Deanne C. _ Siemer_ from D \ ‘vid Sweet dated 7- =2B= 75 


re the course of ‘settlement. 


4 Filed _ letter to Deanne C. Siemer_ from. ‘David | “Sweet. - date 7- -25- ee nL 


i ls iene Ra ae Ue ‘settlement. ut eS 
4 shi letter to David “Swee rt from “Deanne “Siemer dated T- 25-75 | val 


Lea i settlement. bie eee ans ee 
29 Filed memo in- letter form from deft... Betate of Ralph Taber atty, to 

Ul Pe Judge Curtin dated 8-25-79 cae 
P52 a rest “to Judge. vd ee ae Sweet 


i 

| 
ais 

T 

i 


sa dnalerihcneiialira 


“Atty. forPltf. dated 


v oe hn aes os ie Order granting the motion ita! ‘dismi Ss. “on he er Oana “F-17 
She pitt. nee faied to prosecute the case reasonably. a: ea cae 
slat att \_ ¢pial. ‘The motion is abso granted hecause pltfs._delay BSS lal ul oa ie 
i cepa or ___ now seriously. prejudiced defts'. case ete -Curtin, DJ Notice a 
i UE) Cea see tou Naw id ti Sweet Relwiard | Siemer, Robert. Hitohooe ke lui 

tae Ss Zelman, Ross I. “Runfola, Victor Fuzak & Deanne vSihemer 

Ll Se CUS By manlenil eC un cl we ue 

iB {Filed judgment ‘that bec: ‘ause “pltf. “has _ ‘failed t to. “prosecute _ this. ‘case Es -17 C 

reasonably for, trial the “motion to dismiss is granted etc oh fee 

ie 2 Clerk Notice & copies to David. weet. . Edward erp ert Oe 

ee Hitchcock, “Arnold Zelman __Ross ao Runfola, Victer_ Pave Ss 

With Deanne “Siemer_ ce one CM uaa, ETON nc NE I Ru WR ran SIINGAIRDE ee NRL 
eee 8! Filed transcript of proceedings of $-19-75. | 

Ws Ro _Pltfs. motion for an _order setting aside & vacating the jude- i 

es ment etc. , ret... -12- -29- =75 op ne th au 
al Ber Ss. Notice of Appeal (copy ‘mailed to- Messrs, Siemer, | 
pT Hitcheeck, Zelman and Fuzak and to Clerk, CCA with copy fees aes 
docket entries; CCA's Forms C and D mailed to Mr. Sweet) | ___ 


Ey ine “Pltfs._ motion for an order setting aside & vacating the | judgment, | 


a7 __ Adj. to 1-26-76 for filing of defts memo Mies coils eee 
“Jan. 26 Filed “Defts'. x "memorandum of points & authorities in opposit ion to. a ; aS 
All Sats Ble ol Ss. motion to set aside judgment, 0. an is 
EN SNE a 9k Te certificate of service, /~---~4 ee lh i a 
nO Ne JFiling_ fob de Jetta. memo, No hey for deft... No memo filed. i L 
Feb, 5) Fizes Afdts APTS Sits: Era etia Tee re AS Ay spRERthic f dismissal | 
i ETtE.! to. “submit. ‘brief by 2-9- 76 hana! Ney Doe! NS en 
10/Filed. letter to Judge. Curtin dated 2-9-76 from ‘David Sweet aN ue 
OL peel Sinntemental ap iiduwtt 0 a 


we st neh PV Ete. memoranamm oo SSN eae ae i eas iat ai 
———— ° o . r ° estore ed 
elie 


CT rn 
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Junia E. Raab v. Taber Instrument Corp., et al. 
@ 


Dp. C. 110 Rev. Civil Docket Continuation 
Date Order o 


1976 PROCEEDINGS Selement ot 


eae ee ee oy Erne aE EE Ea 
War. 9|Filed order dismissing pltfs. motion to vacate judgment etc. for lack F-174_ 


) 2328 ’ Orm 
apers éxhibits docket antries. “and “Clerk's certit cate 


BO ° Perk COA h paners and @exnib & ‘ -~196/7—15 


“Transcript of proceedings on 6-374, 6-24-74, 7-24-74 
-5- 5 -1967- 967-182 
Z and Order tha do caent s_and exhibits set forth in 


oO Hecord on Ap sna on= 


al pin, DE 


dated 6/5/67_extending tine of Taber Ins 


s erence to be héld 2/7/73 
nae t b_and Jose h F. 
v~-196 
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Junia E. Raab v. Taber Instrument Corp., et al. 


DATE PROCEEDINGS 
1976 __| 
‘May_14,Filed Pretrial statement. of Defts. Taber “Instrument jearn.-at oe 


pea 14 lag 


Date Orde 
Judgment > 


” 


Moke 


moetion to oo reores 


oo of letter dated ssa F from David_ ‘Sweet ,_Esq., withdraw- 


Makice af maeticie. with Judge Curtin on 4/29/74 


. of letter dated 5/1/74 from Clerk directing Charles aS: See 


ate we zl es McDonough, Esq., to secure alternate counsel and setting nex t | 
—_—___+___ pretrial _meeting_for- 


6/3/74 


| 


" Letter dated 9/17/74 from Clerk setting pretial meeting 


Notice of pretrial conference on 3/19/75 _ 


a4) Letter daved. 5/1/75 from Victor Fuzak, Esq., joining in_ 


motion to_dismiss _—_—__ 


eeting with court on 7/17/75 
— Gy, of tei tter from Clerk confirming extensio 
to respond to motion to. 
Cy.of See aciee tee. tee eek meee ee to. 


__Deanne C, Pe ee ee for remand_ 
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UNITED STATES DISTRICT COURT 
Jury demand cate: 5/9/67 
.C. Form No. 106 Rev. Civ-1967-182 


TITLE OF CASE ATTORNEYS 


: : For plaintiff: James P. Heffernan 
: || Heffernan, Harrison, Sweet & Fest 
JOSEPH F. LESS_ pee 1202 Marine Trust Bldg. ce 
_| Buffalo, New York 14203 


Vv. 


me = A Louis Loss 
TABER INSTRUMENT CORPORATION, a Langdell Hall 
New York corporation, Cambridge, Massachusetts. Te ae 
JOSEPH P, D'ANGELO, also known as | 
FRANK WEBER, BENJAMIN MANASEN, 
ERVIN HIMMELFARB, and WARREN J. 
__HILDEBRANDT. 
CINDY R, TABER and MARINE MIDLAND BANK- 
_WESTERN, Executors of RALPH F. TABER. . 
Deceased. (amended by order dtd 
& filed 9-]]-73) 


4 Esq Niger 
avs. Bk Bld 
14202 vd 


Edward J, Car] 

a 
2200 Erie Cty, te 
Buffalo, N yo 


90dS z Goodyear 
300 One M & T Plaza 
uffalo,N.Y. 14203 


STATISTICAL RECORD 


J.S.5 mailed 


So — 


J.S.6 mailed 


Basis oi Action: : ‘ll Docket fee : 


Securities Exchange || Witness fees 
Act 2 o | 


Action arose at: ‘| Depositions 
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. ail d receipt to deft. 
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_ Taber Instrument Corp., eG 
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Pltf's. Notice to Take Deposition 
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- 


Apr. 16. “  Pitf's. Notice to Take Deposition _ 


June 17: 7 Defts' Notice of Motion & Affidavit for an 
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Febl93  "  ~—pitr'n Affidavit ge Ds 
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‘Tov0 Term Co c 


pie 8 Sa 


Mar. 24 Wy Affidavit & Order granting Pitf.,permission to file note ee 
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_copy to Messrs. McDonough & Phillips, Lytle, etc.) 
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Order re taking depositions of witnesses; directing that 

appearance, with answer & available papers be made by 
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further pretrial meeting and that pretrial statement be 
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ou. rat rder_ to Show Cause why an order Should not be 
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Curtin, be SS 6/20/71. 
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a ne ere 8-23-73 
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submit order. _ oe 
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' 
4 
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7 | Attys. in Civ-! =1967-182 & Civ-1967-190 to meet with Judge on 2-22-74 
“with, JUGEE. 
[Filed Pltfs. motion for “an order that Civ- -1967-182 & Civ- 1967- -190 be 
consolidated and ‘tried as one ret. 2-21- -74. 
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—+ 


+—4 


for Estate. of ‘Ralph a Taber, 
Dp, Siemer , of Falk. Siemer, 
en & Mal f Atty. 

Motion by pitf, consolidate adj 3- 
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ai Filed EBT transcript of. Ralph _ F. Taber & Verven J. Hildebrandt taken| 


a 
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_ Teledyne, Inc,,Affidavit of Service / 
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al Conference (US Magistrate) = a 
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“Filed deft, Ervin Himmelfarb affidavit in opposition to motion to 
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227xFiled continued EBT transcript of Joseph F. Less taken 7-17-69 
on to consolida Piv-196%-182 & Civ-1967-190, Motion withdrawn 


ed Notice of Appearance & Retainer of Victor Fuzak for Warren 
Hildebrandt, - 


g ed Notice of Retainer & Appearance of Arnold N. Zelman for deft. 
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3. Filed letter to Miss Cindy R. Taber from Charles J. McDonough dated 
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Meeting with dge Any motions are to be made ret, on 6-24-74, Meektin 
14\Filed order setting 10-15-74 as date for trial. The 6-24-74 meeting | F-153 


the Ct, will determine the pretrial steps necessary so that the 
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/25| Filed Pltfs, notice of motion for an order directing a separate 
subsequent trial of the issues etc. 
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r denying pltfs, motion for a separate trial of affirmativ 
defenses-Curtin, DJ Notice & copies to Messrs. Heffernan, 
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Daycon Investors Associates, Inc,, Estate of Ralph F,. Taber 
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Edward J. Carland ret. as unserved 
5 [Setilement placed on the record Pitf. is to receive a settlement of 
$560,000.00 adj, to 12-3-74 for a report as to whether _ 
settlement has been paid in full. ih 
to execute 


3: Filed Receivers motion for authorization for receiver 


Sept. . eg 5 6 i= 


ejleases 
iled order authorizing the receiver to execute the releases-Curtin 
DJ Notice & copies to James Heffernan Edward Siemer & Ed. Carjand 
Deft,, Taber Instrument Corp. motion to dismiss the action. 

order gran e¢ the motion for dismissal against all defts.- 
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Harold Boreanaz, Victor Fuzak & Ed. Siemer, Ed. Carland 


Taber Instrument Corp. memorandum of 


in support of motion to dismiss. 
prejudice & w/o costs. 


Filed Transcript of proceedings on 6-3- 4 5B 24~74 ~94~74 
11-5-74. and 2-5-76 in this case and Civ-1967-190 (in 
1967-190 


CLOSED 
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hi Notice of pretrial conference to be hetd on 8/17/72 
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: es in Civ-1967-190 
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Complaint. 

UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF NEW YORK 
JUNIA E. RAAB 

Plaintiff 

PLAINTIFF DEMANDS 
-Vv8- TRIAL BY JURY 

TABER INSTRUMENT CORPORATION, 
a New York corporation, COMPLAINT 
RALPH F. TABER, 
JOSEPH P. D'ANGELO, also known 
as FRANK WEBER, 
BENJAMIN MANASEN, and 
WARREN J. HILDFBRANDT 


Defendants 


The plaint ff, appearing by his attorneys, HEFFERNAN, 
HARRISON, SWEET & GRUBER, for his complaint herein alleges: 
FIRST CAUSE OF ACTION 
Jurisdiction 
1) ‘%his ceuse of action arises under $10(b), 27 and 29(b 
of the Securities Exchange Act of 1934 (15 U. S. c. 878j(b), 
78aa, 78cc(b)) and Rule 10b-5 (17 Code Fed. Regs. $240.10b-5), 


adopted by the Securities and Exchange Cosmission pursuant to 


810(b), copies of which are annexed as Exhibit A and incorpora- 


ted herein. 
Parties 
2) The plaintiff, Junia E. Raab, is a resident of Grand ! 
Island, Erie County, New York, in this district. 
3) The defendant, Taber Instrument Corporation (herein- 
after “TIC"), is a New York corporation with its principal 


place of business in North Tonawanda, Niagara County, New York, 


te 


Complaint. 
in this district. 


4) The defendant, Ralph F. Taber, is a resident of 
Amher ! Erie County, New York, in this district, and at all 
times herein mentioned was the President, Treasurer, a director 
and the largest shareholder of the defendant, TIC. 

5) he defendant, Joseph P. D'Angelo, also known as 
Frank Weber, is a resident of Orchard Park, Erie County. lew 
york, in this district, and at certain or all times herein men- 
tioned acted either as an executive officer or as agent of the 
defendant, TIC. 

6) ‘The defendant, Benjamin Manasen, is a resident of 
Amherst, Erie County, Mew York, in this district, and at all 
times herein mentioned vas a director of the defendant, TIC. 

7) The defendant, Warren J. Hildebrandt, is a residen* 
of North Tonawanda, Niagara County, New York, in this district, 
and at all times herein mentioned was the Secretary and a dir- 


ector of the defendant, TIC. 


Underlying Facts 


8) Plaintiff was employed by TIC from about February, 
1954 until February, 1965, at which time he was a Vice-Presi- 
dent and a director of TIC and owned 600 shares of its common 
stock. Shortly after the termination of his employment, plaii- 
tiff had a discussion concerning the possible purchase of his 
600 shares with Milton Praker, Esquire, now deceased, who at 
that time was both a director of TIC and its a*tcorney. 

9) ‘The defendant D'Angelo subsequently telephoned 
plaintiff and said that he would try to get TIc to purchas::! 
plaintiff's 600 shares at a price equal to plaintiff's cost 


which was about $10.00 per share. 
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10) Thereaftes, in May ef 1963, Gefendant S'Aagele made 
am offer to plaintiff‘s attcracy, “. Pranklin Bees, Eequire, to 
purchase plaintiff's 600 shares of TIC fer $§.00 par share and 
gepzesented thet that was all that TIC would coneides paying 
foe the etock. The plaintiff rejected thet offer as inadequate 
om the ground that the TIC balance sheet as of December 31, 
1964, showed a beck value of approximately $16.00 per share. 

11) Im June of 1965, the defendant D'Angelo repeated to 
ter. Sees the offer by TIC to purchase plaintif£s's 600 shares 
fcr §$.00 per share, again stating that that was the highest 
price TIC weuld pay, and Mr. Neen again rejected the offer. 

42) Thereafter, in May of 1266, further negotiations 
tock place between Charlies J. McDonough, Eequire, atterney for 
Tic, and plaintifg%’s sttocney, Mr. Hess, for the purchase of 
plaintiff's ehares of TIC, resulting in an agreement whereby 
TIC agreed to purchase and plaintiff agreed to sell plaintif££’s 
60U shares at a price of $8.00 per share and the transaction was 
closed on June 3, 1966 by delivery of # TIC check in the amount 
Gf $4800.00. 

13%) Mane of the defendants ever disclosed, either to 
the plaintigf® oz to his attorney, certain facts matexzial to 
the value of his shares, and the plaintiff 416 not discover 
these facts until some time after the closing on June 3, 1946, 
namely: (a) that active negotiations hed taken and were 
taking place between representatives of TIC, including the 
@efendants Taber and D'Angelo, and representatives of Teledyne, 
Inc., & Delaware corporetion with its principal offices ia 
Rawthorne, California, and ite stock treded on the Mew York 


ané Pacific Comst Stock Exchanges, locking te the acquisition 
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of TIC by Teledyne; (b) that prior to the closing on June 3, 
1966, those negotiations had resulted in an agreement in prin- 
ciple on the acquisition of TIC's assets by Teledyne for a 
price greatly in excess of their book vaiue; and (c) that the 
Teledyne shares received by TIC in exchange for its assets 
would be distributed as a liquidating dividend to TIC's stock- 
holders. 

14) If the plaintiff had known the facts alleged in 
paragraph 13 he would not have agreed to sell his TIC shares 
at the price he received. 

15) On or about December 30, 1966, Teledyne did in 
fact acqui’ 2 the assets of TIC in consideration of 45,000 
shares of Teledyne stock which, pursuant to a plan of liquida- 
tion and dissolution adopted by TIC at about the same tie, 
were to be distributed to the shareholders of TIC in proportion 
to their stock ownership. 

16) If the plein. iff had remained a stockholder of TIC, 
he would have been entitled to receive on TIc's liguidation a 
great deal more than the $4800.00 paid for his shares by TIC. 

17) The defendants TIC, Taber, and D'Angelo partici- 


pated directly in the purchase of the plaintiff's stock. The 


defendants Manasen and Hildebrandt participated in the purchase 


as directors of TIC in that they authorized and approved the 
negotiations for the purchase. All the defendants knew of the 
undisclosed facts specified in paragraph 13. 

18) The defendants, directly and indirectly, by use of 
means and instrumentalities of interstate commerce and of the 
mails, (1) employed a device, scheme, OF artifice to defraud 


the plaintiff, (2) made untrue statements of material facts and 


| 
| 
| 
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omitted to state material facts necessary in order to make the 
statements made, in the light of the circumstances under which 
they were made, not misleading, and (3) engaged in acts, prac~ 
tices, and a course of business which would operate and in fact 
operated as a fraud or deceit upon the plaintiff, all in con- 
nection with the purchase of his TIC shares as herein alleged. 

19) The contract between the plaintiff and the defen- 
dant TIC was made by TIC in violation of Rule 10b-5 and #10 (b), 
the violation being aided and abetted by the other defendants, 
and that contract is void under 829(b) as regards the rights of 
all the defendants. 

SECOND CAUSE OF ACTION 


This cause of action is based on pendent jurisdic- 


Paragraphs 2-17 are incorporated by reference. 
THIRD CAUSE OF ACTION 
22) Paragraphs 1-18 are incorporated by reference. 
23) The contract between the plaintiff and the defen- 
dant TIC was made by TIC in violation of Rule 10b-5 and 810(b), 
the violation beind aided and abetted by the other defendents 
and the plaintiff was damaged as a result. 


FOURTH CAUSE OF ACTION 


24) Paragraphs 2-17 and 20 are incorporated by reference. 
j 


25) The plaintiff was damaged as a result. 
PRAYER 
WHEREFORE the plaintiff demands against each of the 


defendants: 
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(a) Judgment that the purchase of the plaintiff's 

, 600 shares of TIC be rescinded and that there be distributed 

to the plaintiff upon the liquidation of TIC that portion of 
the 45,000 Teledyne shares that the plaintiff's 600 shares of 
TIC bear to the total outstanding shares of TIC, or the mone- 
tary equivalent of that portion; and, on condition of full sa- 
tisfaction of any such judgment that may be awarded, the plain- 
tiff tenders restitution of all that he received unoer the pur- 
chase contract) 

(b) Judgment for his damages in the amount of 
$60,000.00 if the rescission demanded in Clause (a) of this 
prayer is for any reason denied; 

(c) Interest, costs, and such further relief as to 


the Court may seem just and proper. 


HEFFERNAN, HARRISON, SWEET & GRUBER 


/ Dee 

ie Or a Fn 
Office and Post fice Address 
1202 Marine Trust Building 


Buffalo, New York 14203 
LOUIS LOSS 
Langdell Hall 
Cembridge Massachusetts 02138 
Of counsel 


ATTORNEYS FOR PLAINTIFF 


Dated : May 8, 1967 
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EXHIBIT A 


6 78j(b) Manipulative and deceptive devices 


It shall be unlawful for any person, dixectly ‘or in- 
directly, by the use of any means or instrumentality of 
interstate commerce or of the mails, or of any facility of 
any national securities exchange-- 


MMR MHREKK HK KR KM KK R KKK A 


(b) To use or employ, in connection with the purchase 
or sale of any security registered on a national securities 
exchange or any security not so registered, any manipulative 
or deceptive device or contrivance in contravention of such 
rules and regulations as the Commission may prescribe as 
necessary or appropriate in the public interest or for the 
protection of investors. June 6) OSA), \c¢ 404) S10, 46 
Stat, 891. 


§ 78aa Jurisdiction of offenses and suits 


The district courts of the United States, and the United 
States courts of any Territory or other place subject to the 
jurisidiction of the United States shall have exclusive ju- 
risd@iction of violations of this chapter or the rules and re- 
gulations thereunder, and of all suits in equity and actions 
at law brought to enforce any liability or duty created by 
this ch. ter or the rules and regulations thereunder. “Any 
criminai proceeding may be brought in the district wherein 
any act or transaction constituting ti iolation occurred. 
Any suit or action to enforce any liab y or duty created 
by this chapter or rules and regulations chereunder, or to 
enjoin any violation of such chapter or rules and regulations, 
may be brought in any such district or in the district where- 
in the defendant is found or is an inhabitant or transacts 
business, and process in such cases may be served in any other 
district of which the defendant is an inhabitant or wherever 
the defendant may be found. Judgments and decrees so ren~ 
dered shall be subject to review as provided in sections 225 
and 347 of Title 28. No costs shall be assessed for or against 
the Commission in any proceeding under this chapter brought 
by or against it in the Supreme Court or such other courts. 
June 6, 1934, c. 404, 8 27, 48 Stat. 902; June 25, 1936, c. 
804, 49 Stat. 1921, June 25, 1948, c. 646, 8 32(b) 62 Stat. 
991; May 24, 1949, c. 139, 8127, (63 Stat. 107. 


$ 78cc Validity or contracts 

BOS age aye is ater as qe. qip' a ube al sin Gir ee ee eG aa aoa Ma all 

(b) Every contract made in violation of any provision 
of this chapter or of any rule or regulation thereunder, and 


every contract (including any contract for listing a security 
on an exchange) heretofore or hereafter made, the performance 
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of which involves the violation of, oc the continuance of 

any relationship or practice in violation of, any provision 
of this chapter or any rule or regulation thereunder, shall 
be void (1) as regards the rights of any person who, in 
violation of any such provision, rule, or regulation. shall 
have made or engaged in the perfromance of any such contract, 
and (2) as regards the rights of any person who, not being 

a party to such contract, shall have acquired any right there- 
under with actual knowledge of the facts by reason of which 
the making or performance of such contract was in violation 
of any such provision, rule, or regulation: Provided, (A) 
That no contract shall be void by reason of this subsection 
because of any violation of any rule or regulation prescribed 
pursuant to paragraph (2) or (3) of subsection (c) of sec- 
tion 780 of this titie, and (B) that no contract shall be 
deemed to be void by reason of this subsection in any action 
maintained in reliance upon this subsection, by any person 

to or for whom any broker or dealer sells, or from or for 
whom any broker or dealer purchases, a security in violation 
of any rule or regulation prescribed pursuant to paragraph 
(1) of subsection (c) of section 780 of this title, unless 
Such action is brought within one year after the discovery 
that such sale or purchase involves such violation and within 
three years after such violation. 


$240.10b-5 Employment of manipulative and deceptive de- 


vices by any purchaser of a security. It shall be unlawful 
for any person, directly or indirectly, by the use of any means 
or instrumentality of interstate commerce, or of the mails, or 
of any facility of any national securities exchange, 


(a) To employ any device, scheme, or artifice to 
Gefraud. 


(b) To make any untrue statement of a material fact or 
to omit to state a material fact necessary in order to make the 
statementsmade, in the light of the circumstances under which 
they were made, not misleading, or 


(c) To engage in any act, practice, or course of busi- 
ness which operates or would operate as a fraud or deceit upon 


any person, 


in connection with the purchase or sale of any security. 
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SUMMONS IN A CIVIL ACTION D. C, Form No. 45a Rev. (6-49) 


. A United States District Court 


‘ FOR THE ' 
o Western Outest ot Mew fou 
CIVIL ACTION FILE NO. _«+7=3997~190 
JUNIA E, RAAB ' . ig 
\| | i i Ca Bent 
| | ie | = 8 | 
I i eo es | 
i ow { | by uf E an i i | 
(2 | ie | 8 2 | i | 
sie Ce 1 5,4 jt 
1. iS | io 
i | so) ! Look aoe 
‘ ro ON wigs i oa Hl H ia 
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Answer of Defendants Taber Instrument Corporation, 


Ralph F. Taber, Benjamin Manasen and 
Warren J. Hildebrandt. 


UNITED STATES DISTRICT COURT : WBSTERN DISTRICT OF NEW YORK 


a 


JUNIA E. RAAB 
Plaintiff 
SIVIL saCTION 
-vse NO. 1967-i90 
TABER LNSTRUMENT CORPORATION, a New York 
corporecion, RALPH F. TABER, JOSEPH P. D'ANGELO 
also known as FRANK WEBER, BENJAMIN MANASEN and 
WARREN J. HILDEBRANDT 
Defendants 
ee 
The defendants TABER INSTRUMENT CORPORATION, RALPH F. 
TAEER, BENJAMIN MANASEN and WARREN J. HILDEBRANDT, appeering 
herein by their attorneys McDONOUGH, BOASBERG, McDONOUGH & BELTZ, 


{n answer to the plaintiff's complaint: 


L. Admit the allegations contained in 


Paragraphs "2 , "3", "4" and "15" thereof. 


Zn Deny having knowledge or information 
sufficient to form a belief as to the @ilegations coatsined fn 


Paragraphs "1", "8", "9", "LO", "11" and "20" thereof. 


ihe. Deny the allegations contained in 
Paragraphs "5S , "13", "14", "6, Tote TB NEO 23" and 


"25" thereof. 


4. Answering Paragraph "6" therecf, the 
defendants admit that the defendant BENJAMIN MANASEN has been 4 
uirector of the defendant TABER INSTRUMENT CORPORATION since 


December 8, 1965. 
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Answer of Defendants Taber Instrument Corporation, 
Ralph F. Taber, Benjamin Manasen and 
Warren J. Hildebrandt. 


5. Answering Paragraph "7" thereof, admit 
i that the defendant WARREN J. HILDEBRANDT is a resident of North 
Tonswanda, Niagara County, New York, and has been a director 
of the defendant TABER INSTRUMENT CORPORATION since 1965, and 

| Secretary of the defendant TABER INSTRUMENT CORPORATION since 

| December 8, 1965. 


6. Admit the allegations contained in 
} Paragraph "12" thereof, but deny that the said Paragraph "12" 
sete forth the entire agreement between the plaintiff and the 
i defendant TABER INSTRUMENT CORPORATION, as hereinafter more 


fully set forth. 


7T. Deny the allegations contained in 
|| Paragraphe "21", "22" and 24" thereof, except insofar as the 
‘ earlier paragraphs of said complaint, incorporated by reference 


therein, are earlier admitted herein. 


FOR A FIRST SEPARATE AFFIRMATIVE DEFENSE, THE 


ANSWERING DEFENDANTS ALLEGE: 


8. That the plaintiff's complaint fails to 


f state a claim against the answering defendents upon which relief 


, can be granted. 


FOR A SEDOND SEPARATE AFFIRMATIVE DEFENSE, THE 


ANSWERING DEFENDANTS ALLEGE: 
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Answer of Defendants Taber Instrument Corporation, 
Ralph F. Taber, Benjamin Manasen and 
Warren J. Hildebrandt. 
9. That from on or about February 1, 1954, 
to on or about February 19, 1965, the plaintiff was an employee 


of the defendant TABER INSTRUMENT CORPORATION. 


10. That during his said employment, the 
plaintiff became the ower of 600 shares of Class A common stock 


of the defendant TABER INSTRUMENT CORPORATION. 


ll. That on or about January 25, 1962, the 
| plaintiff was elected a director of the defendant TABER INSTRUMENT 
' CORPORATION, and thereafter as an officer, to wit: Vice-President; 
and thereafter served as such director ani officer until on or 


about February 18, 1965. 


12. That by reason of the premises, and by 
reason of the nature of the plaintiff's employment by TABF2 
INSTRUMENT CORPORATION, a fiduciary relationship existed between 


the plaintiff and the defendant TABER INSTRUMENT CORPORATION. 


13, That the plaintiff JUNIA E. RAAB, as an 
employee of TABER INSTRUMENT CORPORATION, for some years, wae & 
participant in a certain Profit Sharing Retirement Plan which the 
defendant TABER INSTRUMENT CORPORATION had established for the 


benefit of ite employees in 1953. 


14. That on or about September 2, 1965, the 


plaintiff JUNIA E. RAAB instituted an action in the Supreme 


_ Court of the State of New York, Erie County, demanding declaratory 


judgment that he was entitled to payment of a sum in excess of 
$22,407.88, as benefite under said TABER INSTRUMENT CORPORATION 


aS 
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Answer of Defendants Taber Instrument Corporation, 
‘Ralph F. Taber, Benjamin Manasen and 
Warren J. Hildebrandt. 


Profit Sharing Retirement Plan. 


15. That in said action brought by the 
plaintiff JUNIA E. RAAB as aforesaid, in addition to TABER 
INSTRUMENT CORPORATION? the plaintiff also named as defendants, 
the defendants RALPH F. TABER and WARREN J. HiLDEBRANDT “as 
individuals as as trustees of the Board and as wembers of the 
Profit Sharing Committee of Taber Instrument Corporation 


Profit Sharing Retirement Plan." 


16. All of the defendants in the aforesaid 
action appeared by McDONOUGH, BOASBERG, McDONOUGH & BELTZ, their 
attorneys, and interpcsed an answer denying the waterial 
allegations of the complaint, and set up an affirmative defense 
alleging, in substance, that neither the plaintiff JUNIA E. RAAB 
or any other employees of TABER INSTRUMENT CORPORATION had made 
any contribution toward the establishment, administration or 
financing of the Profit Sharing Retirement Plan; that it was not 


part of any employment contract; that the Profit Sharing Retire- 


| ment Plan was established by TABER INSTRUMENT CORPORATION “for the 


soleepurpose of rewarding its employees for long, loyal and 
faithful service - - -", and that “loyal, faithful service by 
| the participants - - -was a condition precedent, express or 
implied, to the defendants’ oblfgation and agreement to make 
|| payments to participants under the terme and conditions of the 


| gaid Profit Sharing Retirement Plan." 


7. Theat the defendants’ said affirmative defense 


| further alleged: 
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Answer of Defendants Taber Instrument Corporation, 
Ralph F. Taber, Benjamin Manasen and 
Warren J. Hildebrandt. 


"That for a long time prior to Februzry 19, 1965, the 
plaintiff failed to render loyal and faithful service 
to his employer, the defendant Taber Inetrument Cor- | 
poration, but on the contrary, was unfaithful and dis-' 
leyel to hie said employer, and to the duties and 
obligations imposed upon the plaintiff by his said 


employment.‘ and that by reason of the breach of a 


fiduciary relationship existing between the plaintiff and TABER 
| 
INSTRUMENT CORPORATION, the plaintiff was not entitled to any 


payment or payments, as an alleged participant in the sald Profit , 


Sharing Retirement Plan. 
| 


LS): A note of issue was thereafter filed in 
said action and the said action was placed uyon the trial calenday 


of Supreme Court, Erie County. 


19, Thereafter, the parties to saic action 
| panding in the Supreme Court, Erie County, and their attorneys, 

| entered into negotiations for the compromise and settlement of 
all matters and things between all of said parties, including 

| discontinuance of said actien, which included, as an integral 
part thereof, negotiations for the purchase of the plaintiff 

| JUNIA E, RAAB'S 600 shares of Class A stock hy TABER INSTRUMENT 


| CORPORATION. 


20. That on or about May 25, 1966, an agreement 
i of settlement and compromise was reached between the plaintiff 


JUNIA E, RAAB and the defendants TABER INSTRUMENT CORPORATION, 


oS 
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Answer of Defendants Taber Instrument Corporation, 
Ralph F. Taber, Benjamin Manasen and 
Warren J. Hildebrandt. 
|| RALPH F. TABER and WARREN J. HILDEBRANDT, as individuals and 
i ag trustees of the Board and as members of the Profit Sharing 


| Committee of TABER INSTRUMENT CORPORATION'S Profit Sharing Retire-| 


i meat Plan, wherein and whereby, as integral parts of said settle- , 
i; ment and compromise, the defendants in said pending action 


| agreed to pay to the plaintiff JUNIA E. RAAB the sum of $23,554.49; 
in settlement of his said claim for benefits under the said Profit! 
| Sharing Retirement Plan; and TABER INSTRUMENT CORPORATION also 

|| agreed to purchase the aforesaid 600 shares of TABER INSTRUMENT 


CORPORATION stock, at a price of $8.00 per share, or $4800.00. 


it 


| el. That as a part of said agreement of settlemant | 


and compromise, and on May 31, 1966, the plaintiff JUNIA E. RAAB 
| - 


|| executed and thereafter delivered to the defendants as aforesaid, 
1 


| @ general release of any and all liability or liabilities of all 
i 
i said defendants to JUNIA E. RAAB; and the defendant TABER INSTRU- 
|| MENT CORPORATION duly executed and delivered to the plaintiff a 


| general release of all liability of the plaintiff JUNIA E. RAAB 


|to the defendants named in said pending action. 


| 22. That thereafter and on or about June 6, 1966, 
! 


t 


ae integral parts of said compromise and settlement agreement, 
| the said defendants paid te the plaintiff JUNIA E. RAAB the sum 

| of $23,554.49 in compromise and settlement of th» »laintiff JUNIA 
lz. RAAB'S aforesaid claim for benefits under the said Profit 


Sharing Retirement Plan; and the defendant TABER INSTRUMENT 


|conronarzon paid to the plaintiff JUNIA E. RAAB the sum of 


' $4800.00 in payment for the aforesaid 600 shares of TABEK 
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Answer of Defendants Taber Instrument Corporation, 
Ralph F. Taber, Benjamin Manasen and 
Warren J. Hildebrandt. 


INSTRUMENT CORPORATION stock; and the plaintiff JUNIA E. RAAB 
duly endorsed and assigned the said 6U0 shares of Claes A 
TABER INSTRUMENT CORPORATION stock and delivered same to TABER 


INSTRUMENT CORPORATION. 


yi That on or about May 26, 1966, as an integral 
prt of said compromise and settlement agreement, the parties to 
the said action then pending in the Supreme Court of the State 
of New York, Erie County,through their respective attorneys, 
executed and delivered a stipulation oi discontinuance of said 
action, without costs, the same “having been fully settled and 
compromised"; and that the said stipulation of discontinuance 


was thereafter duly filed in the ErieCounty Clerk's Office. 


FOR A THIRD SEPARATE AFFIRMATIVE DEFENSE, THE 


ANSWERING DEFENDANTS ALLEGE: 


24. Repeat and reallege each and every allegation | 


in this answer contained as though again fully set forth herein. 


| 
25. That by reason of the premises, the plaintiff | 
JUNIA E. RAAB has accepted and retained consideration and benefits 

of great value, as part of said compromise and settlement agreement, 
and has failed to return or restore the consideration and benefits 


running to the plaintiff JUNIA E. RAAB, by reason of said settle-| 


ment and compromise agreement. 


26. That by reason of the premises, the plaintiff 


JUNIA E. RAAB is estopped tc deny the validity of the sale of his | 
| 


Sa 
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Answer of Defendants Taber Instrument Corporation, 
Raiph F. Taber, Benjamin Manasen and 
Warren J. Hildebrandt. 


| 
600 shares of stock to the defendant TABER INS TRUMERT CORPORATION, 
| 


| 
i 
| 
| 
i 


as part of said agreement of compromise and settlement; and is 
estopped to assert the claim or claims set forth in the 


plaintiff's complaint in the present action. 


WHEREFORE, the answering defendants demand judgment 


dismissing the plainciff's complaint with costs. 


McDONOUGH, BOASTERG, McDONOUGH & BELTZ 
Attorneys for tie answering defendants 
TABER INSTRUMENT CORPORATION 
RALPH F. TABER 
BENJAMIN MANASEN 
WARREN J.HILDEBRANDT 


b 

CHARLES J. McDONOUGH 
Office and P. 0. Address 
930 Walbridge Building 
Buffalo, New York 


| Dated: June 7, 1967 


30 


Answer of Defendant, Joseph P. D’Angelo. 


UMITED STATES DISTRICT COURT 
FOR THE WESTERM DISTRICT OF MEW YORK 


er LL LD 


JUNIA ZB. RAAB, 


Plaintif£t 
-vs- 


YABER INSTRUMENT CORPORATION, AMSVER 
a New York corporation, 


RALPH F. TABER, Civil Action 
JOSEPH P. D'ANGELO, also known Bo. 1967-190 


Defendants 
re 

Defendant, Joseph P. D'Angelo, by his attorneys, 
Phillips, Lytle, Hitchcock, Blaine & Huber, as and for his answer 
to the complaint herein, alleges: 

1. Denies each and every allegation contained in 
paragraphs 1, 20 and 25 thereof. 

2. Denies any knowledge or information sufficient 
to form a belief as to each and every allegation contained in 
paragraphs 6, 7, 8, 12, 14 and 16 thereof. 

3. Upon information and belief admits each and 
every allegation contained in paragraph numbered 4 thereof. 

4. Answering paragraph numbered 5 thereof, admits 
that he is a resident of Orchard Park, Erie County, Mew York, 
and that at certain times mentioned in the complaint he acted 
either as an executive officer or an agent of TIC. 


5, Denies each and every allegation contained in 


paragraph numbered 9 thereof and with respect thereto alleges 


that in April, 1965 he telephoned plaintiff who indicated that 


he wanted $10 per share for his stock in TIC. 
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Answer of Defendant, Joseph P. D’Angelo. 


6. Denies each and every allegation contained in 

| paragraph numbered 10 thereof and im respect thereto alleges that 
im May, 1965 he informed Mr. Hess that Mr. faber had suthorized 

i him to offer $5 per suare and no more for plaintiff's stock in 

| exe. 

7. Denies each and every allegation ecoatained in 
paragraph numbered 11 thereof and with respect thereto alleges 
that in Sune, 1965 Mr. Ness called him and stated that plaintiff 
had rejected the offer of $5 per share ané esket ‘: Ar. Taber 
would pay more; whereupon this defendant made repiy therete and 
suggested that Mr. Ness talk directly with Mr. Taber. 

8. Denies each and every allegation contained ia 
paregraph numbered 13 thereof imsofar as they pertain to himy 
and alleges that subsequent to April, 1965 he had nothing what- | 
soever to do with plaintiff with respect to the stock of | 
plaintiff, and subsequent to June, 1965 be had wothing ‘asian 


to de with Mr. Wess or any other person with respect to the 


%. Upon information and belief admits the allega- 


tiens contained in paragraph numbered 15 thereof. 


| 

stock of plaintiff. | 
| 

| 

| 

| 


10. Denies each and every ellegation contained in 
paragraph numbered 17 thereof insofar a8 they pertain to him; 
and denies any knowledge or information sufficient to form «& 
pelief insofar as they pertain to others. 

ll. Denies each and every allegation contained in 
paragraph numbered 18 thereof insofar es they pertain to him; 
and Genies any knowledge or information sufficient to form a 


belief insofar as they pertain to others. 


Answer of Defendant, Josep: P. D’Angelo. 


12. Denies each and every allegation contained in 
paragraph numbered 19 thereof insofar as they pertain to him; 
and denies any knowledge or information sufficient to form a 
belief insofar as they pertain to others. 

13. Denies each and every allegation contained in 
paragraph numbered 23 thereof insofar as they pertain to him} 
and denies any knowledge or information sufficient to form 2 
belief insofar as they pertain to others. 


AS A SEPARATE AMD COMPLETE 
DEFENSE THERETO, ALLEGES: 


14. That the complaint fails to state a 
upon which relief can be granted. 


AS A SECOND, SEPARATE AND COMPLETE 
DEFENSE THERETO, ALLEGES: 


15. Denies that the United States Court for the 
Western District of Mew York has jurisdiction over the subject 
matter of the action. 


AS A THIRD, SEPARATE AMD COMPLETE 
DEFENSE THSRETO, ALLLGES s 


16. That. the United States Court for the Western 
District of New York has no jurisdiction over the person of this 
answering defendant, as plaintiff and said de are both 
citizens of the State of New York. 


A> A POURTH, SEPARATE AND COMPLETES 
DEFENSE THERETO, ALLEGES s 


17. That the United States Court for the western 


District of New York has no jurisdiction over any of the parties; 


as each party is a citizen of the State of Mew York. 


33 

Answer of Defendant, Joseph P. D’Angelo. 

AS A FIPTS, SEPARATE ABD COMPLETE | 
18. That from on or about Yebruary 1, 1954, to 
_om or about February 19, 1965, the plaintiff vas an employee 


\ of the defendant Taber Instrument Corporation. 


| became the ownex of 600 shares of Class A common stock of the 
\ 

‘| @efendant Yaber Instrument Corporation . 

20. That om or about January 25, 1962, the 


| 
| 
| 
19. hat during his said employment, the plaintiff ! 
| 
| 


f plaintiff was elected a director of the defendant Yaber Instrument 
Cerporation, anf thereafter as an officer, to wits ae 
and thereafter serve’ as such directer and officer until ox er 
| about Febrcary 18, 1965. 
2l. That by reason of the premises, and by 
reason of the nature of the plaimtiff's employment by Taber 
'| xastrement Corporation, a fiduciary relationship existed between 
the plaistiff asd the defendant Paber Instrument Corporation. 
22. That the plaintiff Junia EB. Raab, a6 an 
|| employee of Tabex Instrument Corporation, tor some years, was & 
|| participant ia a certain Profit Sharing Retirement Plan which the 
; defendant Taber Instxument Corporation had ertabliuhed for the 
| benefit of its employees in 1953. 
23. That om or about September 2, 1965, the 
' plaimtiff Junie B. Raab instituted an action in the Supreme 
" Court of the State of New York, Erie County, demanding declara 
: judgmant that he was entitled to payment of a sum in excess of 
$22,407.88, as benefits vader said Taber Instrument Corporation 


Profit Sharing Retirement Pian. 
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24. That in said action brought by the plaintiff 
Junia E. Raab, as aforesaid, in addition to Tabe. Instrument 
Corporation, the plaintiff also named as defendants, the 
@efendants Ralph F. Taber and warren J. Hildebrandt “as 
individuels and as trustees of the Board and as members of the 
Frofit Sharing Committee of Taber Instrument Corporation Profit 
Sharing ® \irement Plan.” 

25, All of the defendants in the aforesaid action 

appeared by McDonough, Boasberg, McDoncugh & Beltzx, their 
attorneys, and interposed an answer denying the material 


allegations of the complaint, and set up an affirmative defense 


| alleging, in substance, that neither the plaintiff, Junia E. Raab,! 


or any other employees of Taber Instrument Corporation had made 
any contribution toward tne establishment, administration or 
financing of the Profit Sharing Retirement Plan; that it was not 
part of any employment contracts that the Profit Sharing Retire- 
ment Plan was established by Taber Instrument Corporation “for 
the sole purpose of rewarding its employees for lors, loyal and 
faithful service - - -", and that “loyal, faithf.)} service by 
the participants - - - was aA condition precedent, express cr 
implied, to the defendants' obligation and agreement to make 
payments to participants under the terms and conditions of the 
said Profit Sharing Retirement Pian.“ 

26. That the defendants’ said affirmative defense , 
further allaged: . 

“That for a long time prior to February 19, 

1965, the plaintiff failed to render leyal 


and faithful service to his employer, the 
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Answer of Defendant, Joseph P. D’Angelo. 
defendant Taber Instrument Corporation, but 
on the contrary, was unfaithful and disloyal 
to his said employer, and to the duties and 
obligations imposed upon the plaintiff by his 
said employment. ° 

and that by reason of the breach of a fiduciary relationship 


| existing between the plaintiff and Taber Instrument Corporation, 


| 


the plaintiff was not entitled to any payment or payments, as an 
alleged participant in the said Profit Sharing Retirement Plan. | 
27. A note of issue was thereafter filed in 
said action and the said action was placed upon the trial cal 
of Supreme Court, Erie County. | 
28. Thereafter, the parties to said action pending | 
in the Supreme Court, Erie County, and their attorneys, entered | 
into negotiations for the compromise and settlement of all ee 
and things between all of said parties, including discontinuance 
of said action, which included, ae an integral part thereof, 
negotiations for the purchase of the plaintiff, Junia EB. Raab's, 
600 shares of Class A stock by Taber Instrument Corporation. 


29. That on or about May 25, 1966, an agreement of 


| 
| 
settlement and compromise was reached between the plaintiff, | 
Junia E. Raab and the defendants, Taber Instrument Corporation, | 
Ralph ¥. Taber and Warren J. Hildebrandt, as individuals and | 
as trustees of th: Board end as members of the Profit Sharing | 
Committee of Taber instrument Corporation's Profit Sharing etbied 
ment Plan, wherein and whereby, as integral parts of said wattle 
ment end compromise, the defendants in said pending action | 


agreed to pay to the plaintiff, Junia B. Raab, the sum of 
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Answer of Defendant, Joseph P. D’Angelo. 


$23,554.49 in settlement of his said claim for benefits under the 
said Profit Sharing Retirement Plan; and Taber Instrumext Corpora- 
tion also agreed to purchase the aforesaid 600 shares of Taber 
Instrument Corporation stock, at a price of $8.00 per share, 

or $4,800.00. 


30. That as a part of said agreement of settlement 


. and compromise, and on May 31, 1966, the plaintiff, Junia E. Raab, : 


executed and thereafter delivered to the defendants as aforesaid, 
a general release of any and all liability or liabilities of all 
said defendants to Junia E. Raab; and the defendant, Taber 
Instrument Corporation, duly executed and delivered to the plain- 
, tiff a general release of ail liability of the plaintiff, Junia E.; 
Raab, to the defendants named in said pending action. 

31. That thereafter and on or about June 6, 1966, 
as integral parts of said compromise and settlement agreement, 
the said defendants paid te the plaintiff, Junia E. Raab, the 
gum of $23,554.49 in compromise and settlement of the plaintiff, 
Junia E. Raab's, aforesaid claim for benefits undex the said Profit 
Sharing Retirement Plan; and the defendant, Taber Instrument 
Corporation, paid to the plaintiff, Junia EB. Raab, the sum of 
$4,800.00 in payment for the aforesaid 600 shares of Taber 
Instrument Corporation stocky and the plaintiff, Junia &. Raab, 
duly endorsed and assigned the said 600 shares of Clase A Taber 
Instrument Corporation stock and delivered same to Taber 
Instrument Corporation. 

32. That on or ahout May 26, 1966, an an integral 


part of said compromise and settlement agreement, the parties to 


37 


Answer of Defendant, Joseph P. D’Angelo. 


| the said action then pending in the Supreme Court of the State 
| Of Mew York, Erie County, through their respective attorneys, 
i executed and delivered a stipulation of discontinuance of said 
action, without costs, the same "having been fully settled and 
compromised’; and that the said stipulation of discontinuance 
was thereafter duly filed in the Erie County Clerk's Office. 
aS A SIXTH, SEPARATE AMD COMPLETE 
DSYENSE THERETO, ALLEGES UPON 
IMPORMATICN AND BELIEF: 
33. Repeats and reiterates each and every 


allegation of this answer numbered 18 through 32 with the same 


| place. 
34. That by reason of the premises, the plaintiff, 
Junia B. Raab, has accepted and retained consideration and 


| benefits of great value, as part of said compromise and settle~ 


force and effect as if the same were fully set forth at this | 
i 
! 


I ment agreement, and has failed to return or restore the considera~ 
tien amd benefits running to the plaintiff, Junia BE. Raah, by | 
reason of said settlement and compromise agreement. 

35. hat By reason of the premises, the plaintiff, 
Sunia BE. Raab, is estopped to deny the validity ef the sale of 
his 600 shares of stock to the defendant, Tabex Instrument Cor= 
poration, as part of said agreement of compromise and settle- 
ments and is estopped ty assert the claim or claims set forth 
im the plaintiff's complaint in the present action. 


WHEREFORE, defendant, Joseph P. D'Angelo, demands 


yadgment dismissing the complaint together with the costs and 
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Answer of Defendant, Joseph P. D’Angelo. 


disbursements of this action. 


PHILLIPS, LYTLE, HITCHCOCK, BLAINE & HUBER 


By ______ ROBERT M, HITCHCOCK 
Member of the Firm 


Attorneys for Defendant, 
Joseph P. D'Angelo 
Office and Post Office Address 
1330 Marine Trust Building 
239 Main Street 
Buffalo, Mew York, 14203 
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Note of Issue. 


UNITED STATES DISTRICT COURT 
WESTERM DISTRICT OF BEW YORK 


een 


Plaintift? 
TABER INSTRUMENT CORPORATION, 
@ New York corporation, 
RALPA F. TABER, 
JOSEPH P. D'ANGELO, also known 
as FRANK WEBER, 


BENJAMIN MAMASEN, and 
WARREN J. HILDEBRAND . 


SS IS 


HEPFERMAN, HARRISON, SWEET & GRUBER, 1202 
Marine Trust Building, Buffalo, Mew York, and LOUIS LOSS, 


Langdell Hall, Cambridge, Massachusetts, Attorneys for Plaintiff. | 


MCDONOUGH, BOASBERG, McDOHOUGH & BELTZ, Attorneys | 
gor Defendants, Taber Instrument Corporation, Ralph F. Taber, 
Benjamin Manasen and Warren J. Hildebrandt, 930 walbridge 
Building, Buffalo, Mew York, 

PHILLIPS, LYTLE, HITCHCOCK, BLAINE & HUBER, 
' Attorneys for Defendant, Joseph P. D'Angelo, 1330 Marine Trust 


Building, Buffalo, New York. 


The last pleading was served in this case on 


June 15th, 1967. 
Action triable by Jury. 


Trial desired at Term of Court commencing 


| Movember 14th, 1967. 
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Note of Issue. 


The specific nature and object 
of this action is rescission, under 
Sections 10 (b), 27 and 29 (b), Securities 
Exchange Act of 1934 and Rule 10 b-5 of 
the Securities and Exchange Commission. 


The Clerk of the United States District Court 


will please file this Note of Issue for the Trial Term of this 


Court to be held November 14th, 1967 at Buffalo, New York. 


Dated s October 25th, 1967 


HEFFERNAN, HARRISON, SWEET & GRUBER 
1202 Marine Trust Building 
Buffalo, Hew York 14203 


and 


LOUIS LOSS 
Langéell Hall, 
Cambridge, Massachusetts 


ATTORNEYS FOR PLAINTIFF 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


Plaintiff 


NOTE OF ISSUE 
-VB- 
Civil Action No. 
TABER INSTRUMENT CORPORATION, 1967-190 
a New York corporation, 
RALPH F. TABER, 
JOSEPH P. D‘ANGELO, also known 
as FRANK WEBER, 
BENJAMIN MANASEN, and 
WARREN J. HILDEBRANDT, 


Defendants 


HEFFERNAN, SWEET & MURPHY (formerly HEFFERNAN, 
HARRISON, SWEET & GRUBER) 1202 Marine Trust Building, Buffalo, 
New York, and LOUIS LOSS, Lnagdell Hall, Cambridge, Nassachusetts, 
Attorneys for Plaintiff. 

MCDONOUGH, BOASBERG, MCDONOUGH & BELTZ, Attorneys 
for Defendants, Taber Instrument Corporation, Ralph F. Taber, 
Benjamin Manasen and Warren J. Hildebrandt, 930 Walbridge 
Building, Buffalo, New York, 

PHILLIPS, LYTLE, HITCHCOCK, BLAINE & HUBER, Attorneys 
for Defendant, Joseph P. D‘*Angelo, 1330 Marine Trust Building, : 
Buffalo, New York. | 


} 


| 
The last pleading was served in this case on June 15th, 


Trial desired st Term of Court commencing November 


12th, 1968. 
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Note of Issue. 


The specific nature and object 
of this action is rescission, under Sections 
10 (b), 27 and 29 (b), Securities Exchange 
Act of 1934 and Rule 10 b-5 of the Securi- 
ties and Exchange Commission. 


The Clerk of the United States District Court 


will please file this Note of Issue for the Trial Term of this 


Court to be held Novemoer 12th, 1968 at Buffalo, New York. 


Dated: October 3lst, 1968 


HEFFERNAN, SWEET & MURPHY 
1202 Marine Trust Building 
Buffalo, New York 14203 


and 
LOUIS LOSS 
Langdell Hall, 


Cambridge, Massachusetts 


ATTORNEYS FOR PLAINTIFF 
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Notice of . si) ° order of dismissal under Local Rule 11. 


ibe 


ROLAND E. LOGEL. CLERK Times AND PLACES OF HOLOING Court 


At Buffalo—Second Tuesdays in March 
MOTION DAYS — OFFICE OF THE CLERK and November. February for 
MONDAYS AT BUFFALO Admiraity. 


SECOND AND FOURTH UNITED STATES DISTRICT COURT  4t Rochester—Second Tuesdays in May 


MONDAYS AT ROCHESTER WESTERN DISTRICT OF NEW YORK and October 
UNITED STATES COURTHOUSE At Jamestown—Second Tuesday in July 


NIAGARA SQUARE At Elmira—Second Tuesday in 


September. 
BUFFALO. N.Y. 14202 


February 6, 1970 


gener P, Fesfernaa 
Lewie Loss 
erles J, McDonough 
“phillips, Lytle, Hitchcock, Blaine & Huber 


Re: Junia KE, Raub v. Saber Instrument 
Corp., et ai. - C19=-1967-1990 


TC ATTORNEYS OF RECORD HERZIN: 


Pursuént to General Rule Eleven of the Court, notice 
Hs hereby given that an ORDER OF DISMISSAL witheut prejudice will 
entered by the Cler: as of course in the above entitled cause 
in which no action has been taken for at lezst one «cur, unless 
cause in opposition to such disposition be shown et the call of 
the dismissal calendar which will be held in the U.S. Courthouse 
at Buffalo, New York, on March 13, 1370 at 10:00 a.m. 


Very truly yours, 


ROLAND E, LOGEL, Clerk 


et 
Order (Staying dismissal until June 12, 1970 
and ordering status report at that time). 
UNITED STATES DISTRICT -COURT 
WESTERN DISTRICT OF NW YORK 


Me ee ee ee ee eS OS NH SY SYS 


JUNIA E,; RAAB 
ve 


TABER INSTRUMENT CORPORATION, ET ALi: Civ~ 1967-190 


SIZ Take notice of an ORDER, of which the within is a 
copy, Guly granted in the within entitled action on the psth 
day of March 1970 , and entered in the office of the Cleri 
of the Unitec States District Court, Western District of 


New York, on the lth cay of March 1970 


Datec: Buffalo, New Yort: 


March 13, 1970 


ROLAND E, LOGEL, Clerk 
U.S. District Ceurt 

U.S. Courthouse 

puffalo, New Yor: 14202 


is P, Heffernan 
To Louis Loss 


Attorney for Fleintiif 


Charles J. McDonough 
Phillips, Lytle, . Hitchcock, Blaine & Huber 


&ttorney for Defendant 


TS CIVIL PROCEDURE 77(¢) 
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Order (Staying dismissal until June 12, 1970 
and ordering status report at that time). 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


PHALA &. Gade 


Ve 


The above matter was on the dismissal calendar 


and called for dismissal on Friday, March 13, 1970. 


ORDERED that disr.issal of this action is stayed 
until Friday, June 12, 1970, at 9:30 a.m. At that time 
there shall be a status report in Part II, United States 
District Court, United States Courthouse, Buffalo, New 
York, Unless good cause is shown in writing, said action 


shall be dismissed, 


J6nn T. tins 


a. 


JOHN T, CURTIN 
United States District Judge 


BEST COPY AVAILABLE 
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Plaintiff's subpoena deposition to McDonough. 
CIVIL SUBPOENA! PRODUCE DOCUMENT !)R OBJECT C. Form Ne. 48 (Rev. 2-87) 


United States Bistrict Court 


FOR THE 


_WESTERN DISTRICT OF NEW YORK aoe 
Civit ACTION FILE No. 


JUNIA E, RAAB 


| | Seencete No. 1967-190 


TABEPR. INSTRUMENT CORPORATION, a New York 


corporation, RALPH F. TABER, JOSETH P. 
D' ANGELO, aiso known as PRANK WEDER,. 


BENJAMIN MANASEN, and WARREN J. HILDEBRANDT, 
Defendants 


TO : CHARLES J, MCDONOUGH, ESQ. 
930 Walbridge Building 
Buffalo, New york 14202 


at the offices of PHILLIPS, L LE 
YOU ARE HEREBY COMMANDED to appear it bhe of os ce S oe cianabcitee PS teak that : 


HITCHCOCK, BLAINE & HUBER MIE 
at 1330 Marine Trust Bldg. in the city of Buffalo 


the 29th day of May 1970 at 2:00 o'clock 
testify on behalf of 


JUNIA E. RAAB, plaintiff 
in the above entitled action and bring with you all of the documents and things set 


forth in the attached Schedule marked Exhibit "A" and appended hereto. 


April 27tb._..,19-70.. 


Received this subpcena at 
:ndon at 
served it on the within named 
by delivering a copy to h and tendering toh the fee for one day’s attendance and the mileage 
allowed by law.’ 


Subscribed ard sworn to before me, a 


day of yao 


Plaintiff's subpoena deposition to McDonough. 


EXE" BIT "A" 


Letters, reports, notes, memoranda, agreements, drafts 
of agreements or other doc uments or papers relating to the 


following : 

1) The accuisition by Teledyne Inc. of the capital 
stock, business or assets of Taber Instrument Corporation, in 
cluding all negotiations with respect thereto. 

2) The acquisition of the stock of Taber Instrument 
Corporation owned by Junia E, Raab, the plaintiff herein, 
cluding all negotiations with respect thereto. 

3) The settlement and discontinuance of the law 
suit instituted in Supreme Court, Erie County New York referred 
to in Paragraph 14 of the answer interposed in this action by the 
defendants Taber Instrument Corporation, et al. 

4) The activities or conduct of Junia E, Raab 
alleged in the "Affirmative Defenses" of the answer interposed in 
this action by Taber Instrument Corporation, et al. 

5) A certain liwsuit pending in the State of California 
in February 1966 between Teledyne Inc. and Taber Instrument 
Corporation. 

6) The borrowing by Taber Instrument Corporation from 
Erwin Himmelfarb of about $100,000.00 and about $45,000.00 from 
Benjamin Manasen on or about June 3rd, 1966, and the repayment of 
said loans. 

7) Litigation between Daycon Investors Associates, 
and/or Joseph D'Angelo and Taber Instrument Corporation. 

10) The liguidation of Taber Instrument Corporation, 


including the distribution of shares of Teledyne Inc. 
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Plaintiff's Notice to Take Deposition of 
Charles J. McDonough. 


UNITED STATES DISTRICT COURT 
FOR THE 
WESTERN DISTRICT OF NEW YORK 


Plaintiff? 
BOTICE TO TAKE DEPOSITICH | 
vs. CEVZL ACTION NO, 1967-190 


TABER INDSTRUMENT CORPORATION, a New 
York corporation, RALFH F. TABER, 
JOSEPH P. D*ANGELO, also known as 
PRANK WEBER, BESJAMIN MANASEN, and 
WARREN J, HMILDEBRANDT 

Defendants 


PLEASE TAKE WOTICE that at 2:00 P.H, om May 29th, 


1970, at the offices of PHILLIPS, LYTLE, HITCHCOCK, BLAINE & 
HUBER, 1330 rarine Trust Building, Buffalo, New York, the plaintide 
in the above entitled action will take the deposition of CHARLES ! 
3, MeDOMOUGH. The deposition will be taken upon oral questions, | 
pursuant to the Federal Rules of Civil Procedure before a Notary | 


public, or any other officer authorized by law to administer oaths. 


bated s April 27th, 1970 


HEFFERNAN, SWEET & MURPHY 
Attorneys for Plaintiff 
Office & Post Office Address 
1202 Marine Trust Building 
Buffalo, New York 14203 
TO MCDONOUGH, BOASBERG, McCDOMOUGH 
& BELTZ 
Attorneys for defendants, 
FABER INSTRUMENT CORPORATION, RALPH 
FP. TABER, BEMJAMIN MANASEN, and 
WARREN J. HILDEBRAND? 
Office & Post Office Address 
$30 Walbridge Building 
Sauffalo, Hew York 14202 
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Plaintiff's Notice to Take Deposition of 
Charles J. McDonough. 


‘ €Os PHILLIPS, LYTLE, HITCHCOCK, BLAINE & HUBER 
Attorneys for the Defendant, JOSEPH P. 
D*° ANGELO 
Office and Post office Address 
1330 Marine Trust Building 
Buffalo, Sew York 14263 


Letter to court from James Heffernan. 


June 12th,1970 


Hon. John T. Curtin 

United States District Court 
u.S. Court House 

Buffalo, New york 


Re: RAAB vs. TABER INSTRUMENT CORP., et al 
Civil No. 1967-190 


Dear Judge Curtin 


This case appeared on the dismissal calendar 
call on March 13th,1970. we reported to you briefly on 
the status of the case and you instructed us to file a 
written report of progress in the case on June 12th,1970. 


RAAB vs. TABER INSTRUMENT CORP. is a companion 
case to LESS vs. TABER INSTRUMENT CORP. Both plaintiffs 
sue for rescission of the sale of their stock in Taber 
Instrument Corporation, Claiming violations of S.E.C. 

Rule 10b-5 by reason of failure of the defendants to dis- 
close pending negotiations for the acquisition of Taber 
Instrument Corporation by Teledyne Corp. at a mach higher 
price than they were paid for their stock. 


with respect to the evidence common to the 
claims of both the plaintiffs, i.e., the circunsiinces 
surrounding the negotiations for the acquisition vi Taber 
Instrument Corporation by Teledyne, we have taken extensive 
discovery by way of examination before trial of Taber 
Instrument Corporation and its officers and directcrs 
pursuant to notices which we issued in the LESS action. 


with respect to the negotiations for the pur- 
chase of the stock of the plaintiff RAAB, an@ the affirmative 
defenses interposed as to his claim, we served a notice to 


Letter to court from James Heffernan. 


Hon. John T. Curtin Page Two 


take the examination before trial of Mr. Charles McDonough 
who, we are informed, conducted said negotiations on behalf 
of the defendants, and subpoenaed Mr. McDonough to attend. 
This examination was scheduled for May 29th,1970, which was 
the adjourned date for the completion of his examination 
before trial in the Less case, which had been adjourned 
from time to time because of Mr. McDonough's engagement 

in other matters. Shorly before May 29th, 1970, these ex- 
aminations were postponed at Mr. McDonough's request be- 
cause of his engagement in a trial in Supreme Court, Erie 
County. They were rescheduled for Monday, July 13th,1970, 
which Mr. McDonough informed us was the earliest that his 
other commitments would permit. 


The Raab suit is being actively and diligently 
prosecuted, and we will have both it and the Less suit 
brought on for trial at the earliest possible date. 


Very truly yours, 


HEFFERNAN, SWEET & MURPHY 


By : 
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Order (Case removed from dismissal calendar) 
ADJOURNED DISMISSAL CALENDAR - JUNE 12, 1970 


CIVIL 
LL 292 George P. Shultz v. Limco Importers, Inc, & 1 
John A, Hughes | 
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et al. v. USA 
Kenneth Schroeder, Jr. 


1966-35 Elizabeth J, Taylor, 
Kevin P. Maloney KH. 


iC 
f 
i 
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ce 


Sam Jones, Jr. v. New York Central Railroad Co, 
Charles J. McDonough Ogden R. Brown 
' iB Vee 1S. 


Junia E, Raab v. Taber Instrument Corp., et al. 
Charles J. McDonough 
Phillips, Lytle, Hitchcock, Blaine 


James P, Heffernan 


Louis Loss 
& Huber 


Bie a 
ee fins Le WEEMS 


Albert Melon v. New York State Workmen's Corp., et al 


1968-309 
Robert Epstein 
a 
MH bons |. MIG Te - Le 
AT UA Tt ve ch (os bey Cat 
Bs Be 2 
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Leonard Sargent v. Erie Lackawanna Railroad Company 
Pierre W. Evans 


1968-419 
Jan M, Schlesinger 
Eugene J. Murphy 


19$8--422 USA v. Howard D. Major & 1 
H. Kenneth Schroeder, Jr. 
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Transcript of Deposition of Charles J. McDonough. 


UNITED STATES DISTRICT COURT FOR 
THE WESTERN DISTRICT OF NEW YORK 


JUNIA E. RAAB, 
Plaintiff, 


vs. 


TABER INSTRUMENT CORPORATION, 

a New York Corporation; RALPH F. 

TABER: JOSEPH P. D'ANGELO, also 

known as FRANK WEBER: BENJAMIN MANASENR, 
and WARREN J. HILDEBRANDT, 


De fendants. 


Examination before trial of CYARLES J. McDONOU 
held before James E. Crosby, Notary Public, at 11330 
Marine Trust Building, Buffalo, New York, on Monday, 
July 13, 1970, pursuant to notice. 


APPEARANCES: HEFFERNAN, SWEET & MURPHY, 
BY: DAVID L. SHEET, ESQ., 


Atto.2eys for Plaintiff. 


McDONOUGH, BOASBERG, McDONOUGH & BELTZ, 
BY: CHARLES J. McDONOUGH, ESQ., 
Attorneys for Defendants, Taber 
Instrument Corporation, Ralph F. Taber, 
Warren J. Hildebrandt and Benjamin 
Manasen. 


PHILLIPS, LYTLE, HITCHCOCK, 
BLAINE & HUBER, 

BY: ROBERT M. HITCHCOCK, ESQ., 
Attorneys for Defendant D'Angelo. 


CARMEN S. DEPAOLO. STENOGRAPHER. BUFFALO 
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Transcript of Deposition of Charles J. McDonough. 


EX Wr 3S 2 rs 


Plaintiff's For 
No. Nature Identification 


y Ie Document 


Yellow sheet containing hand- 
written notes by Mr. McDonough 


Letter from Taber Instrument 
Company to Mr. McDonough 


Stock Record Book, Class "A" 
stock, of Taper Instrument 
Corporation 


Duplicate-original of Release 
by Mr. Raab to Taber Instrument 
Corporation 


Letter from Mr. M ough to 
Mr. Kaufman, dated 6-20-66, 
which is also Exhibit 107 in 
the Less action 


Stipulation of Discontinuance, 
dated 5-26-66 


ee 


CARMEN S$. DEPAOLO. STENOGRAPHER, SUFFALO 
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Transcript of Depocition of Charles J. McDonough. 


Stipulated by and between the 
attorneys for the respective ee 
fes that the oath of the Referee 
is waived; that signing, filing 
and certification of depositions 
are waived; that all objections, 
except as to the form of the 


questions, are reserved until the 


may be read at the trial withis 


time of trial, ind that the same | 


the limits prescribed by the CPLR. 


MR. HITCHCOCK: So stipulated. 


CHARLES a. Mc DONOUGH, 
having first been duly sworn, was examined 


and testified as follows: 


EXAMINATION BY MR. SWEET: 

Q Now, Mr. McDonough, you were engaged by Taber 
Instrument Corporation with respect to some 
matters involving a Junia E. Raab, the Plaintiff 
in this action? ; 


Yes. 


CARMEN S. DEPAOLO. STENOGRAPHER, BUFFALO 


56 
Transcript of Deposition of Charles J. McDonough. 


And would you tell us, please, when that was 
that you were so engaged? 

Well, I would have to look at my file. My pre- 
sent recollection was that it was sometime in 
the late Summer or early Fall or late Summer of 
1965. 

And was Mr. Raab still employed by Taber Instru- 


ment Corporation at that time, or not? 


I don't recall. 

Did you represent Taber Instrument Corporation 
with respect to a claim for Unemployment 
Benefits brought by Mr. Raab in 1965, April or 
May of 1965? 

You mean Employees Retirement System? 

No, this was Unemployment, New York State 


Unemployment? 


I don't think so. 


What did the matter consist of that you were 


engaged in by Taber Instrument? 


Off the record. 
(DISCUSSION OFF THE RECORD.) 


THE WITNESS: As I recall, it was with respect 


CARMEN S. DEPAOLO. STENOGRAPHER. BUFFALO 
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Transcript of Deposition of Charles J. McDonough. 
to his claim for benefits under t 
Taber Instrument Corporation 
Profit Sharing Retirement Plan 
and his lawsuit in Supreme Court, 


Erie County, with respect thereto. 


BY MR. SWEET: 


Q 


Well, there was an action commenced on behalf 
of Mr. Raab against Taber Instrument Corporation 
and others in September of 1965; is that correct 


Mr. McDonough? 


That is right. 

And Mr. Raab was represented by W. Franklin 
Ness in that action? 

Yes. 

And you appeared and defended that action on 
behalf of all of the defendants named in that 
action; is that right? That is, Taber Instru- 
ment Corporation and Ralph F. Taber and Warren 
J. Hildebrandt and individuals and Trustees 


of the Board and members of the Profit Sharing 


Committee of Taber Instrument Corporation? 


Yes. 


And on behalf of those defendants, you inter- 
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Transcript of Deposition of Charles J. McDonough. 


posed an answer? 

Yes. 

In which you asserted affirmative defenses, 
including the defense that Mr. Raab was not 


entitled to any Profit Sharing monies because 


of -- because he had failed to render loyal 


and faithful service to Taber Instrument 
Corporation. That was one of the defenses that 
you asserted; is that right? 

Yes. 

And the action brought by Mr. Raab, was -- well, 
strike that out. At or about the same time 
the action we just referred to was brought by 
Mr. Raab, there were actions brought by Joseph 
Less, Donald Less and Stanley Less, separate 
actions, against the same defendants for 

Profit Sharing Benefits under the same Plan; 


is that right? 


I am not sure what the sequence was. I know 
that Taber Instrument Corporation action against 
Viatran and the Less‘ and Sea aiutes was brought 
about that time. I believe that was the first 


action started and then came the action in 
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Transcript of Deposition of Charles J. McDonough. — 


which Raab was plaintiff, and the Less‘ were 
plaintiffs. 

Well, there came a time, didn't there, when 

all four of those actions for Profit Sharing 
monies against Taber Instrument Corporation 

and those defendants that we have just mentione 
all four of them, that is the suit by Mr. Raab, 
the suit by Joseph Less, Donald Less and 
Stanley Less, respectively, were all pending at 
the same time in Supreme Court, Erie County? 
That is true. 

There came a time when the -- well, you made a 
motion in Supreme Court, Erie County, that all 
four of those actions be -- that all four of 
those actions and another action, which was 
captioned as "Taber Instrument Corporation, as 
plaintiff, against Viatran Corporation, Eugene 
Murphy, doing business under the name of Viatran 


Joseph F. Less, Donald J. less and Donald E. 


Joslyn, as defendants, and that all five of 


those actions be consolidated or tried jointly; 


is that right? 


! 
I believe that is true. | 


CARMEN S DEPAOLO, STENOGRAPHER, BUFFALO | 


Transcript of Deposition of Charles J. McDonough. 


And that motion was still pending and had not 
yet been determined at the cime that the action 
is -- well, at the time that Joseph less's stock 
was purchased and the four actions involving the 
Less parties, the four actions, were discontinue 
The motion had been arguew I believe, before 
Justice Kelly, but he had not yet decided it 
when the over-all settlement between the less’ 
and Taber Instrument Corporation and the over-al 
settlement between the plaintiffs, Junia Raab 


and Taber Instrument Corporation was settled. 


Well now, let me just -- well, all right. So 
the motion was never decided by Judge Kelly; 

is that right? 

That is right. 

Well, during the pendency of the Raab versus -- 
well, the action in which Raab was Plaintiff, 
did you have any discussions, let's put it this 
way, prior to the settlement of the Less case 
and the cases that were settled at the same time 
Less' -- prior to that time had you ever had 
any negotiations or discussions with Mr. Raab 


or Mr. Ness with respect to the purchase by 
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Transcript of Deposition of Charles J. McDonough. 


Taber Instrument Corporation or any of its 
principals, of the stock of Taber Instrument 
Corporation? 

I never recall ever meeting Mr. Raab or discuss- 
ing it with him. I did have a discussion or 
discussions with Mr. Frank Ness, his attorney, 
but as to the sequence of my discussions with 
Mr. Ness with relation to the date of settlement 
of the Lesscase, as I mentioned -- 

Well, have you got any documents with you, Mr. 
McDonough, pertaining to the acquisition of the 
Raab stock, or the negotiations for it? 

T doa. 


May we see them, please? 


You may not see one document I have, because 

it is -- it contains part -- contains notz tions 
which in part are privileged as being confi- 
dential communications between myself and my 
client, and it also contains notes with respect 
to my conversations with Mr. Ness which I will 
be happy to read into the record, under the 
same stipulation that we made in the Joseph 


Less case. 
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Transcript of Deposition of Charles J. McDonough. 


All right. Would you proceed to read them in? 
The stipulation that you are reierring to that 
we will not deman¢ that yo submit to us the 
document that you are referring to? 

That is right. 

And at least, not solely on the grounds that 
you have used it to refresh your recollection. 
We are not conceding at this point that the 
matters that you claim are privileged are in 
fact privileged. 


Yes, I suppose. 


SWEET: Would you mark that, please. 
(Whereupon, the above mentioned 
document was marked Plaintiff's 
Exhibit No. 1 for Identification.) 

WITNESS: What was the question? 

(Whereupon, the pending question 
was read back by the reporter. 

WITNESS: No. 


HITCHCOCK: You said you would read in the 


parts you do not claim are privi- | 


leged. 


WITNESS: Yes. I will start with a part 


CARMEN S DEFPAOLO, STENOGRAPHER. BUFFALO | 
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Transcript of Deposition of Charles 3. McDonough. 


that ie not privileged. 

"5~%-66, IL made above offer to 

F. Ness, attorney. He will let 

me know fa a few days." 

"5-26-66, Ness * Raab will take 
$8.00 per share and Retirement 
Benefits. Okay. C. 3. McD." 
"6-1-66, Ness ready to close deal; 


wants release from Taber Company, 


BY MR. SWEET: As 


Q. 


And it says, “above" -- what was the first 
reference there, Mr. McDonough? 

It says, "I made above offer". 

"Above offer" -- well, can you paraphrase or 
tell us what “above offer” refers to? 

Yes, I can tell you what my offer was to Mr. 
Ness. It was $8.00 rex share for his stock, 
and also paying his Retirement Fund Benefits 
and discontinuance of the pending action. 
Now, have you got anything else on that subject? 
I have a number of other documents which I 


produced subject to your subpoena. 


I believe you just testified or recited from 
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Transcript of Deposition of Charles J. McDonough. 


your notes, a reference to a discussion you had 
with Mr. Ness on May 24, 1966? 

Correct. 

Now, this action in which Mr. Raab was the 
plaintiff, where his Profit Sharing money had 
been under way since September of 1965, had 
there bee any previous discussion at all be- 
tween you and Mr. Ness over the possibility of 
Taber Instrument Corporation purchasing Mr. 


Raab's stock? 


I don't recall, Mr. Sweet, whether there were 


or not. You mean before May 24th? 


Before May 24th of 1966? 


I don't remember. I have no memorandum of such 
You have nothing in your records that would 

bear upon that? You have given us everything 
you have pertaining to the only discussions that 


you know of with Mr. -- 


I have read into the record the only notes or 


memoranda of my own that I have with reference 


to any discussion of the Raab matters with Mr. 


Ness. 


And you have no previous correspondence -- 
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Pardon me -- except for the yellow sheets 
included in the papers which I gave to you, 
which I believe recite the -- what happened 

on the date of the consummation of the settle- 
ment. 

All right. And there is no previous corres- 
pondence either,then, between you and Mr. Ness 
with regard to the possibility of the purchase 
of his client's stock? 

There was no previous correspondence on that, 
I am sure. There may have been earlier talks 


but I don't recall. 


There may have been earlier talks concerning 
this subject of the purchase of his stock be- 
tween -- 

It is possible. 

-- between yourself and Mr. Ness? 

Yes, it is possible. 

All right. Now, do you recall whether this -- 


in what manner this conversation of May 24, 1965 


was carried on; was that in person or by tele- 


phone, or what? 


I frankly do not remember. 
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sations I have noted, I believe at least one 
of them took place in either the Erie County 
Hall or the Buffalo Athletic Club, but I am 
not sure which one. One or two of them, I 
believe, were on the telephone. 

I see. Now, by May 24, 1966, you had already 
been in touch with the attorneys for Teledyne; 
you were in possession by that time, were you 
not, of the first draft of the proposed agree- 
ment for the acquisition by Teledyne of Taber 


Instrument Corporation? 


No. I am sure I wasn’t. I testified in the 
other case that I received that in either the 
third or fourth week of May, : 366. 

I know. We are talking about the third week of 
May, the 24th? 


Yes. 


Well, let's get back to that. Mr. McDonough, 


could we refer, please, Exhibit No. 95 in the 
action of Less against Taber Instrument Corpor- 
ation, et al, pending in District Court? 


I have read it. 


Now, would you kindly refer to your testimony 


ene een 
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Transcript of Deposition : Charles J. McDonough. 

of January 29, 1970 in that case, the line 
beginning at Line 4 -- 

What page, please? 

Page 7 -- excuse me. 

Yes. Yes, I read that. 

Well now, your testimony there is tc the effect 
that -- well, let's go back here, Plaintiff's 
Exhibit No. 95 is a letter to you from Irell 
& Manella, dated May 24, 1966? 

That is right. 

Concerning some missing pages to the proposed 
plan of reorganization and agreement between 


Taber Instrument Corporation and Teledyne, Inc. ?| 


Right. 
And you testified on January 29, 1970, that 
your recolleétion was that you had had a tele- 


phone conversation with Mr. Kaufman of Irell & 


Manella, about the day previous to the date of 
Exhibit No. 95, which was dated May 24, 1966 


and therefore your recollection was that you 


had talked with Mr. Kaufman on May 23, 1966? 


That is right. 


Is that correct? 
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That is correct. 

Is that still your testimony, Mr. McDonough? 

Oh, yes. 

Well then, on May 24, 1966, the date of your 
conversation with Mr. Ness concerning the pur-~ 
chase by Taber of the stock of his client, Mr, 
Raab, you were aware that negotiations were 
pending, or were in progress, for the acquisitio 
of Taber Instrument Corporation by Teledyne? 

I must have been. My conversation with Mr. 


Kaufman, the day before. 


Right. Now -- 

Or approximately that time. 

Did the fact that these negotiations with Tele- 
dyne were in progress come up in the course 

of your discussions with Mr. Ness about the 
purchase of Mr. Raab's stock? 

No, they did not. 

No mention was made of it? 

Not that I recall. 

Now, was the transaction as you have described 
it from your notes, actually consummated, and 


was the stock of Mr. kaab purchased? 
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Yes, it was. 

Now, as part of the settlement agreement which 

I described -- well. woulé\you mark that, please 
(Whereupon, the above mentioned 
document/was marked Plaintiff's 
Exhibit/ No. 2 for Identification.) 

SWEET: 

Now, this is Plaintiff's Exhibit No. 2 for 

Identification, a yellow sheet with some hand- 

written notes in your handwriting, Mr. McDonoug 


That is right. 


What do these notes indicate? 

Well, it gives the details of the consummation 
of the settlement for Mr. Raab with Mr. Ness 
as Mr. Raab‘'s attorney. 

And what does it say; what are those -- 

Do you want me to read it? It reads, in its 
entirety, "6-6-66 McD. gave W.Ness two checks 


payable to Junia E. Raab, M&T Trust Company, | 


present retirement, $23,554.49. Taber Instru- 


ment Company (stock) $4,800.00 plus release : 


i 


and duplicates, T.I.C. that is Taber Instrument 


Corporation, Junia E.. Raab, McD. received from 
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W. Ness, three certificates of Taber Instrument 
Corporation, Class "A" and 600 shares, Series 
numbered 1008, 1017 and 1020, for 200 shares 
each (200 each) and all endorsed in blank by 
J.E.Raab, plus three copies, General Release, 
J.E.R. (and that is Junia E. Raab), Taber 


Instrument Company, and three stips of discon- 


tinuance.” B 


Now, the Stipulations of Discontinuance in that 
action, were they filed by you, Mr. McDonough? 
You mean in the Erie County Clerk's Office? 

Yes. 

I believe so, or I believe they were filed by 
someone in my office. 

Now, did you forward to Taber Instrument Corpor- 
ation a copy of those? 

(No response.) | 
What did you do with the stock certificates the 
with the Assignment? There is nothing in what 
you gaveus. 

I turned them over to the Corporatic 

How did you transmit them to the Corporation? 


I don't recall whether I handed them to M. 
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Hildebrandt, or not. 

I see, Now, if you sent them by letter, did 
you enclose a letter with them? 

I don't recall. 

Well, do you have all the documents with you? 
I have the stock book. 


Well, I wonder if you have with you -- 


The cancelled certificates are already in. 

I don't mean that. I mean, have you your 
entire file with you with respect to Raab? 
With this Raab case, yes. I would presume , 
with the lack of any covering letter, that I 
personally gave them to Mr. Hildebrandt'sg 
secretary. 

MR. SWEET: Would you mark this, please? 
(Whereupon, the above mentioned 
document was marked Plaintiff's 
Exhibit No. 3 for Identification. ) 

BY MR. SWEET: 

@ Mr. McDonough, referring now to Plaintiff's 

Exhibit No. 3, is that a letter to you, dated 
June 3, 1966 from Taher tnetrussat Corporation? 


Yes, it is. 
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And this letter states that it encloses a 
check of Taber Instrument Corporation for 
$4,800.00 covering the purchase of 800 shares 
of Class "A" stock at $8.00 per share and a 
check of the Manufacturers & Traders Trust 
Company in the amount of $22,554.49, the pay- 
ment of Benefits in the Taber Instrument 
Corporation Profit Sharing Retirement Plan 
and a General Release from Taber Instrument 
Corporation and Mr. R. F. Taber, to Junia E. 
Raab; is that right? 

That is right. 

Do you recall how you received that letter, 
Mr. McDonough? Is there anything to indicate 
whether you got this otherwise than through 
the mail? 

Nothing to indicate how I received that, whether 
it was hand-delivered or through the mail, 


don't recall. 


All right. Now, you closed this transactions 


with the purchase of Mr. Raab's stock, with 


Mr. Ness on June 6th., is that correct? 


That is right. 
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And that is the same day, is it, that you had 


the meeting in your office with the represen: 
tatives of Doctor Singleton and Mr. Kaufman 
and various people? 


I believe it was. 


Did the subject of purchase of Mr. Raab's stock 
come up in the course of that meeting; do you 
know? 

It may have. I don't recall. 

Well, when the matter of the purchase of Mr. 
Less‘s stock was mentioned at that meeting, it 
war a casual discussion about it, there was 
talk that Teledyne would want some change in 
the terms of its deal if that Less stock were 
retired. Was there any similar conversation 
about the Raab stock that also represented an 
outlay of corporate funds of some $4,800.00 in 


this case? 


I don't recall that. There may have been, but 
I don't recall. 


And the Raab stock, what was done with the Raab 


| 
| 


stock, Mr. McDonough? 


It was cancelled, according to the stock records 
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of the corporation. Do you want to see them? 


Yes, could we see that? 

Here, I can find it for you -- off the record. 
(DISCUSSION OFF THE RECORD.) 
Would you mark this, please? 
(Whereupon, the above mentioned 
document was marked Plaintiff's 
Exhibit No. 4 for Identification.) 

SWEET: 

Now, Mr. McDonough, Exhibit No. 4 here is the 

-- would you tell us what Exhibit 4 is, please? 

That is the Taber Instrument Corporation, 

Class “A", Stock Record Book. 

Now, what was the distinction between "Clasa A" 

and "Class B" stock ot Taber Instrument Corpor- 

ation? 

Well, the basic difference was that Class "A" 

was non-voting stock, and Class "B" was voting 

stock. 

But both Classes would share equally in a 

liquidation distribution of the company? 

Under the terms of the Teledyne-Taber Contract, 


both Classes shared equally. 
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All right. Did you have any discussion at 

the time you were negotiating the purchase of 
the Raab stock with Mr. Ness; did you have any 
discussion about the price that had been paid 
by Taber Instrument Corporation in May of 1966 
for the less stock? Did either you or Mr. Ness 
bring up that subject? 

I don't recall it. 

Do you recall whether you made any comment to 
Mr. Ness as to whether $8.00 per share plus 

the Profit Sharing Benefits was a reasonable 
price, or a fair price, or anything along those 
lines? 

I was not a negotiator, Mr. Sweet. I simply 
conveyed the offer which my client had authorize 
me to make. 

Well, I asked you whether in fact you did make 
any such remark? 

No, I did not. Well, I will withdraw that 


answer. I may have discussed with fairness 


in connection with the defense to his pending 


lawsuit, Mr. Ness and I may have discussed that. 


I know that Mr. Ness knew of the negotiations 
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to settle the Less case, but exactly whether 
the words "fair" and "reasonable" were used 
at any time, I don't remember. 

The allegations of wrong-doing on the part of 
Mr. Raab that were asserted in the State Court 
to be brought for the Profit Sharing monies, 
or at least the fact that those allegations 
were asserted in that State Court, has been 
asserted as an affirmative defense in this 
currently pending case in the U.S. District 
Court; is that right, Mr. McDonough? 


I believe that is ¢ rrect. 


Now, is there, in your possession any documen- 
tary evidence or photographs, or any other type 
of evidence in support of or pertaining to 


those allegations of wrong-doing? 


I refuse to answer that question on the grounds 
that it is privileged as between attorney and 
client, and the law would not allow me to answer 
that question. 


Just to clarify the record, Mr. McDonough, I 


would like to point out that I am not asking 


you to divulge or produce items that might 
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consist of confidential communications between 
your client and yourself, or items which would 
consist of attorney's work product. I am 


limiting my question to itens of evidence that 


would be discoverable in the hands of Taber 


Instrument Corporation or the other defendants 
to this action. Now, I would ask you the 
question again, in that light. Have you any 
such items of evidence that I have just des- 
cribed, that are in your possession? 

My answer must not be deemed acquiescent in 
your prefatory remarks, The answer is the 


same. 


MR. SWEET: Would you mark this, please? 


(Whereupon, the document referred 
to was marked Plaintiff's Exhibit 
No. 5 for Identification.) 

And would you mark this, please? 
(Whereupon, the above mentioned 
document was marked Plaintiff's 


Exhibit No. 6 for Identification.) 


BY MR. SWEET: 


Q. 


Now, let me ask you about Exhibit No. 5 first. 
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Is Exhibit No. 5 a counterpart of the -- or 
original counterpart of the Release between 
-- signed by Mr. Raab in favor of Tabor 
Instrument Corporation, Ralph F. Taber and 
Warren J. Hildebrandt and individuals and 
Trustees and so on? 

That is one of the documents that I just gave 
you now. Yes, that would appear to be a 


duplicate-original. 


All right. Now, Plaintiff's Exhibit No. 6 

in this Raab action, is the letter from you, 
Mr. McDonough to Mr. Kaufman, dated June 20, 
1966, which was marked as Plaintiff's Exhibit 
No. 107 in the Less action? 

Yes. 

Is that correct? 

Yes. 

Mr. McDonough, were you aware at the time that 


you were negotiating with Mr. Ness over the 


purchase of the Raab stock, that there had been 


earlier negotiations between Doctor D*Angelo 
on behalf of Taber Instrument Corporation and 


Mr. Raab, for the purchase of his stock? 
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I refuse to answer that on the grounds that it 
would be privileged between attorney and cifent, 
and the law would not allow me to answer that. 
All right. Now, that is all the questions that 
I have on the Raab case, I think. 
Okay. 

MR. SWEET: Do you have any questions, Mr. 


Ritchcock? 


MR. HITCHCOCK: No. 


MR. SWEET: Well, let me ask you one further 


thing before [I forget. 


Did you have any discussion with Doctor D'Angelo 
in April or May of 1966 concerning the purchase 
or possible purchase of the Raab stock? 

I refuse to answer that on the same grounds 

as stated in the Raab deposition, on the grounds 
that such conversations would be of confidential 
and privileged nature as between attorney and 
client. 

Well, for the purpose of clarifying this record, 
Mr. McDonough, would you clarify the basis of 


your objection and the status, how your dealings 
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with Doctor D'Angelo, who was not an employee 

of Taber Instrument Corporation, would be 
subject to privilege? 

I will not, and my failure to comment on your 
prefatory remark again must not be deemed 
acquiescente. 

Well, when you refer to the same grounds as 

you asserted in the examination in the Less case 
for refusing to disclose dealings or conver- 
sations between yourself and Doctor D‘Angelo, 
you are referring to the statement that you made 
in that examination, that Doctor D‘Angelo may 
have been an ad hoc agent of Tabor Instrument 
Corporation? 


A. I believe that is correct, yes. 


MR. SWEET: Would you please mark this? 
(Whereupon, the above mentioned 
document was marked Plaintiff's 


Exhibit No. 7 for Identification.) 


Exhibit No. 7 is a stipulation 


of Discontinuance, dated May 26, 


1966. 


(EXAMINATION TERMINATED) 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


ae peer ep a 
JUNIA E. RAAB 


Plaintiff 
-Y¥B@- 
TABER INSTRUMENT CORPORATION, a New 
York corporation, RALPH F. TABER, 
JOSEPH P. D‘ANGELO, also known as 
FRANK WEBER, BENJAMIN MANASEN and 
WARREN J. HILDEBRANDT 
Defendants 
—_—————— 
PLEASE TAKE NOTICE that on September 11, 1970, at 
10 A.M. at the offices of PHILLIPS, LYTLE, HITCHCOCK, BLAINE and 
HUBER, 1330 Marine Trust Building, Buffalo, New York, the 


defendants in the above entitled action will take the 


deposition of the plaintiff JUNIA E. RAAB. The deposition 


will be taken upon oral questicns, pursuant to the Federal 
Rules of Civil Procedure before a notary public, or any other 
officer authorized by law to administer oaths. 


Dated: August 26, 1970 


McDONOUGH BOASBERG McDONOUGH & BELTZ 
Attorneys for Defendants Taber Instrument 
Corporation et al 
Office and P. 0. Address 
930 Walbridge Building 
TO: Buffalo, New York 14202 


HEFFERNAN, SWEET & MURPHY 
Attorneys for Plaintiff 
1202 Marine Trust Bldg. 
Buffalo, N.Y. 14203 


PHILLIPS LYTLE HITCHCOCK BLAINE & HUBER 
Attorneys for Defendant Joseph P. D'Angelo 
1330 Marine Trust Bldg. 

Buffalo,New York 14203 
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UMRTRD STATES DISTRICT COURT 
WESTERN DISTRICT OF MEW YORK 


Plaintiff 
“wee MOTE OF ISSUE 


Pi FARBER INSTRUMENT CORPORATION, CIVIL ACTION 
“a Mew York corporation 

RALPH F. TABER, Bo. 1967-190 
JOSBPE FP. D°ANGELO, also known 

aS PRARK WEBER, 

BERJAMIN MAMASEN, and 

WARREN J. HILDEBRAMDT, 


HEFFERNAN, SWEET & MURPHY ( formerly Heffernan, 


Warrison, Sweet & Gruber) 1202 Marine Trust Building, Buffalo, 
Mew York, and [OUIS LOSS, Langdell Ball, Cambridge, Massachusetts, 
Attorneys for Plaintiff. 

MCDONOUGH, BOASBERG, MCDONOUGH & BELTZ, Attorneys 
for Defendants, Taber Instrument Corporation, Ralph FP. Taber, 
Benjamin Manasen and warren J. Hildebrandt, 930 walbridge 
Building, Buffalo, ein Seek, 

PHILLIPS, LYTLE, HITCHCOCK, BIAIBE & HUBER, At- 
toerneys for Defendant, Joseph P. D'Angelo, 1330 Marine Trust 
Building, Buffalo, Mew York. 


The last pleading was seved in this case on 


June 18th, 1967. 


frial desired at Term of Court commencing Movember 
10th, 1970. 
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fhe specific nature and object 
of this action is rescission, under sections 
10 (b), 27 and 29 (b) Securities Exchange 
Act of 1934 and Rule 10 b-5 of the Securi~ 
ties and Exchange Commission. 


! 
Note of Issue. 


ve 


The Clerk of the United states District Court 

will please file this Hote of Issue for the frial Term of 

» this Court to be held SZovember 10th, 1970 at Buffalo, New 
York. 


Dated « October 27th, 1970 


HEFFERNAN, SWEET & MURPHY 
1202 Marine Trust Building 
Buffalo, Hew York 14203 


and 
Louris 108s 
Langdell Hall, 
Cambridge, Massachusetts 


Attorneys for Plaintiff. 
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Order Permitting Plaintiff to Serve and File Note of Issue 
for March 9, 1971 Term of Court, With Annexed 
Affidavit of David L. Sweet. 


At A SPECIAL TERM OF THE UNITED STATES 
DISTRICT COURT FOR THE WESTERN DIS- 
TRICT OF HEW YORK, held in the United 
States Court Bouse in the City of 
Buffalo, Bew York, om March 2nd,1971 


PRESENT : BOMORABLE JOHW T. CURTIN 
United States District Judge 


Plaintiff 


VB. CIVIL ACTION 


Bo. 1967-190 
TABER INBTRUMENT CORPORATION, 


@ Mew York corporation ORDER 
BALPEH F. TABER, 
JOSEPH P. D°ANGELO, also known 
as FRAMK WEBER, 
BERJAMIN MAMASEN, and 
WARREN J. HIIDERRAMWT, 
Defendants 


On the annexed affidavit of DAVID L. SWEET, 
sworn to March 2nd, 1971, it is 

ORDERED that the plaintifs is hereby given per- 
mission to serve end file a note of issue for the March 9th, 


1971 term of court nune pro tunc. Service and filing thereof 
to be made by March 2nd, 1971. 


av f Cage 


Desh (0 Beg 
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for March 9, 1971 Term of Court, With Annexed 
Affidavit of David L. Sweet. 


UMZTED STATES DISMICT Com? 
WASTER DISTRICT OF MEW YORK 


JUNTA B. RAAB, 
Plaintiff 


CIVIL ACTICa 
MO. 1967-190 


DAVID L. SWEET being duly sworn deposes and 


2. I am a member of the firm of HEYPERUAE, 
SWEET & MURPHY, attorneys for the plaintif¢ in this actica 
and am fully familiar with the pleadings and proceedings 
herein. 

2. A nete of issue was duly filed in this 
setion for the Novenber 1970 term but through inedvertence 
no note of issue was filed for the term commencing March Sth, 
1971. 

3. there will be no prejudice to opposing 
parties if the court permite the filing of such a note of 
iseue for the March 9th, 1971 term, nunc pro tune. 

4. Me previous application has been made fer 
the relief seught herein. 

WHEREFORE, Geponent requests an order of the 


| best copy AVAILABLE jf 


eae ner estasat: © 
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for March 9, 1971 Term of Court, With Annexed 
Affidavit of David L. Sweet. 


Court permitting the service and filing of a note of issue 
for the March Sth, 1971 term, nunc pre tune. 


‘A 10 fm a 


Subecribed and swern to before 
me this 2nd day ef March, 1971 
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UNITED STATES DISTRICT CouRT 
WESTERN DISTRICT OF MEW YORK 


Plaintiff 
MOTE OF ISSUE 


CIVIL ACTION 
TABER IMSTRUWMNT CORPORATION, WO. 1967-190 
@ Hew York corporztion 
RALPH F. TARR, 
JOGEPH P. D'ANGELO, also known 
as FRANK Ws, 
BRBJAMIN MAMASEN, and 
WARREN J. HI[DEMRAIDT, 


ve. 


ERPPERIAN, SWEET & MURPHY ( formerly Heffernan, 
Barrison, Sweet & Gruber) 1202 Marine Trust Building, Buffalo, 
Mew York, and LOUIS 1088, Langdell Hall, Cambridge, Massa- 
Chusetts, Attorneys for Pla’ tiff. 

MCDONOUGH, BOASBURG, McDONOUGH & BELTZ, Attorneys 
for Defendants, Taber Instrument Corporation, Ralph F. Taber, 
Benjamin Manasen and Warren J. Hildebrandt, 930 Wa lhe idge 
Building, Buffalo, New york, 


PHILLIPS, LYTIZ, HITCHCOCK, BIAINB & HUBER, At- 


terneye for Defendant, Joseph P.D'Angelo, 1330 Marine Trust 
Building, Buffalo, New york. 


The last pleading was served 
June 15th, 1967. 

Trial desired at Term of Court comaencing March 
9th, 1971. 


The specific nature and object 
of thie action is rescission, under Sections 


Note of Issue. 


10 (b), 27 and 29 (b) Securities Exchange 
Act ef 1934 and Rule 16 b-5 ef the Securi- 
ties and Exchange Commission. 


The Clerk of the United States District Court 


will please file this Mote of Issue for the Trial Term of 


this Court to be held March 9, 1971, at Buffale, New York. 


Dated ; March lst, 1971 


HEFYERMAN, SWEET & MURPHY 
1202 Marine Trust Building 
Buffalo, Hew york 14203 


and 
LOUIS Loss 
Langdell mali 
Cambridge, Massachusetts 


Attorneys for Plaintiff 
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United States District Court 


FOR THE 


No. Civ-1967-190 


TABER INSTRUMENT CORPORATION, 
et al. 


TAKE NOTICE that the above-entitled case has been set for pretrial conference at 


2:00 P.M. » on April 2 , 1971 , at Judge John T. 


Curtin's Chambers, 614 U.S. Courthouse, Buffalo, N.Y. 


Date March 11 , 1971 


To ttleffernan, Sweet & Murphy 
Louis Loss 
Attorneys for Plaintiff 


McDonough, Boasberg, McDonough & Beltz 
Phillips, Lytle, Hitchcock, Blaine & Huber 
Attorneys for Defendants 
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PRETRIAL ORDER - CIVIL CASES 


Prior to the date set for pretrial conference 
by the attached notice, the parties shall mail to the 
court and to opposing counsel the following: 


1. A detailed joint statement of facts. 


(a) In the alternative, each counsel shall 
submit a detailed statement of fact from 
his viewpoint of the case. If this course 
is followed, each side shail submit a 
statement setting forth what efforts were 
made with opposing counsel to prepare a 
joint statement and why a joint statement 
could not be submitted. 


A statement of the vossible factual and 
legal issues to be resolved by a trial. 


A list of exhibits to be used, with a brief 
description of each. If it is anticipated 
that an exhibit will be used only to impeach 
an opposing party's witness, it need not be 
on the list sent to opposing counsel. How- 
ever, counsel should inform the court in 
writing of the exhibit and its possible use. 


A list of possible witnesses, with a brief 
resume of their expected testimony. If it is 
anticipated that a witness will only be used 
for rebuttal, this information need not be 
given to opposing counsel, but the court should 
be informed of the name of the witness and 
given a summary of the expected testimony. 


A list of depositions which counsel intends to 
read at trial. 


Memorandum dealing with legal problems which 
may occur. 


If the above information is not on hand prior to 
the pretrial conference, it will net be held and other 
appropriate action will be taken by the court. 


| JOHN T. CURTIN 
Unitod States District Judge 
January 27, 1371 
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Order re Further Depositions. 


URSEGD OTATUD EISERICE CoM . 
CHT BLOTAICS CF HE YoR 
JOSE PF. L0es, 

=A: 


CABRR IMOTMA GORP., SB Ole, 
» ‘oulentes 


GivAl, 1967-190 


Gm April 2, 1971 at the pretuial conference 


held im the shove matters, it wee represented by dames 
®. Mefferam, attorney for the plaintiffs, that it was 
neeessary to take the Gupoeitions of Br. Singleton, 
¥. Letts, aad a Mr. Simmealfarh. The first we witnesscs 
are im Galigernmia aad the third is in Mexieo. Gounse) 
agreed that twe maths was eufficient tine to take the 
Gopositions and have transcript prepared. Rebert A. 
Witchoeck, attermey fox the defendant, will thea be 


Order re Further Depositions. 


given an opportunity to take the depositions of Mr. 
Sweet and Mr. Murphy. These depositions are to be 
taken as soon after the first three as possible. 

At the pretrial conference, the attorneys 
notizied the court that Harold J. Boreanaz, attorney 
for another defendant, wae not notified of the pre=- 
trial meeting. The clerk informed the court that no 
appearance has been made to date by Mr. Boreanas. 

Guch appearance, with answer and other available pa- 
pers,shall be made immediately. 

Purther pretrial meeting will be held on 
July 9, 1971. Pretrial etatement required by order of 
this court shall be filed not later than June 25, 1971. 

Purther adjournment of the taking of deposi- 
tions will not be granted by the court without good 
cause shown in writing. 


fo ordered. 


€ 


5 pee a é 


( ] JOG T. CURTIN 
ited States District Judge 


DATED: April 6, 1971. 
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Note of Issue. 


UVILTED STATES DISTRICT COURT 
WESTERN DISTRICT OF MEM YORK 


Sa eR Pe OR eR ROI ET AA Re SOE 


Plaintirt, 


« 


HOTE OF ISSUE 


CEVIL ACTION 
BO. 1967-190 


SSFYERUAN, SWEET & MURPHY (Formerly weffexrnan, 
. Harrison, Sweet & Gruber), 1202 marine frust Bailding, Buffalo, 


New York, and LOUIS LOSS, Langdell Wall, Cambridge, maceachusetts, 


, Attorneys for Plaintif¢s. 


MEDONOUGH, BOASBERG, MCDOMOUGH & BELZZ, Attorneys for 
Defendants, Taber Instrument Corporation, Ralph F. Taber, 

Benjamin Manasen and warren J. mildehrandt, 930 Walbridge Build- 

; ing, Buffalo, Wew York. 

PHILLIPS, LYTLE, HITCHCOCK, BIAINE & HUBER, Attorneys 

} for Defendant, Joseph P. D'Angelo, 1330 Marine Prast Building, 

 Baffalo, Hew York. 


The last pleading was served in this case on June 15, 
Trial desired at Term of Court commencing November 9, 


The specific nature and object of 
thie action is rescission, under sections 
10(b), 27 and 29(b), Securities Exchange 
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Act of 1934 and Rule l0b-5 of the Securities 
and Exchange Commission. 


The Clerk of the United states District Court will 


please file this Note of Issue for thy Trial Term of this Court 


to be held November 9, 1971, at Buffalo, Kew York. 


pated: October 28, 1971. 


HEFFERMAN, SWEET & MURPEY 
1202 Marine Trust Building 
Buffato, New York 14203 


and 


LOUIS LO6S 
Langdell Hall 
Cambridge, Massachusetts 


Attorneys for the Plaintiff 


McDOMOUGH, BOASBERG, MCDONOUGH & BELTZ 
$30 Walbridge Building 
Buffalo, Mew York 14202 
Attorneys for the Defendants, 
geber Instrument Corporation, 
Ralph F. Taber 
Benjamin Manasen and 
warren J. Hildebrandt 


PHILLIPS, LYTLE, HITCHCOCK, BLAINE & HUBER 
1330 Marine Trust Building 
Buffalo, New York 14203 
Attorneys for the Defendant, 
Joseph P. D'Angelo 
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STATE OF NEW YORK 


) 
) 
) 


COUNTY OF ERIE 


GERALDINE A. SHARRY, being duly sworn, deposes and says 
that on the 28th day of October, 1971, she served the within Note 
of Issue upon the following: 

MCDONOUGH, BOASBERG, MCDONOUGH & BELTZ 
930 Walbridge Building 
Buffalo, New York 14202 
Attorneys for the Defendants, 
Taber Instrument Corporation, 
Ralph F. Taber, 
Benjamin Manasen and 
Warren J. Hildebrandt 
and 
PHILLIPS, LYTLE, HITCHCOCK, BLAINE & HUBER 
1330 Marine Trust Building 
Buffalo, New York 14203 
Attorneys for the Defendant, 
Joseph P. D'Angelo 
by depositing a true copy of the same securely enclosed in a post- 
paid wrapper in a Post Office Box regularly maintained by the 
United States Government at Buffalo, in said county of Erie, 
directed to said attorneys at the above addresses, those being 
the addresses within the Stata designated by them for that purpose: 
upon the preceding papers in this action, or the places where they 
then kept offices between which places there then was and now is a 
regular communication by mail. Deponent is over eighteen (18) 
years of age, not a party to this action and resides at 111 Edson 
Street, West Seneca, New York. 
/s/ Geraldine A. Sharry 


Sworn to before me this 28th 
day of October, 1971. 


/s/. Eugene J. Murphy 
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a 


SS 


United States District Court 


FOR THE 


Western District of New York 


Vv. 


i te ces 
TABER INSTRUMENT CORPORATION, aiiciassirs aus sei: 


et al. 


. 


conference at 9:30 a.m. , on August 17 , 1972 , at the 
office of the undersigned, 414 U.S. Courthouse, Buffalo, New York. 

It is requested that counsel, be in a position to discuss the 
narrowing of the issues in dispute, the marking of exhibits to be 
used on the trial, the possibility of settlement of the action, 
and any other matters which may be of assistance to the Court and 
counsel in effecting disposition of this proceeding. 

Pretrial Statements in accordance with the attached Order are 
to be filed with the undersigned and opposi: ; counsel at least 


three days prior to the conference date. 


Dated: July 13, 1972 
(716) 84243416 


To: Heffernan, Sweet & Murphy 
Attorneys at Law 
Attn: Mr. David L. Sweet 
1202 Marine Trust Building 
Buffalo, New York 14203 


Mr. Louis Loss 

Attorney at Law 
Langdell Hall 

Cambridge, Massachusetts 


McDonough, Boasberg, McDonough & Beltz 
Attorneys at Law 

Attn: Mr. Charles J. McDonough 

930 Walbridge Building 

Buffalo, New York 14202 


Phillips, Lytle, Hitchcock, Blaine & Huber 
Attorneys at Law 

Attn: Mr. Robert M. Hitchcock 

1330 Marine Trust Building 

Buffalo, New York 14203 
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Notice of pretrial conference on August 17, 1972. 


PRETRIAL ORDER - CIVIL CASES 


Prior to the date set for pretrial conference 
by the attached notice, the parties shall mail to the 
court and to opposing counsel the following: 


1. A detailed jcint statement of facts. 


(a) In the alternative, each counsel shall 
submit a detailed statement of fact from 
his viewpoint of the case. If this course 
is followed, each side shall submit a 
statement setting forth what efforts were 
made with opposing counsel to prepare a 
joint statement and why a joint statement 
could not be submitted. 


A statement of the possible factual and 
legal issues to be resolved by a trial. 


A list of exhibits to be used, with a brief 
description of each. If it is anticipated 
that an exhibit will be used only to impeach 
an opposing party's witness, it need not be 
on the list sent to opposing counsel. How- 
ever, counsel should inform the court in 
writing of the exhibit and its possible use. 


A list of possible witnesses, with a brief 
resume of their expected testimony. If it is 
anticipated that a witness will only be used 
for rebuttal, this information need not be 
given to opposing counsel, but the court should 
be informed of the name of the witness and 
given a summary of the expected testimony. 


A list of depositions which counsel intends to 
read at trial. 


Memorandum dealing with legal problems which 
may occur. 


If the above information is not on hand prior to 


the pretrial conference, it will not be held and other 
appropriate action will be taken by the court. 


January 27, 1371 
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Untied States District Court 


FOR THE 


Western District of New York 


] 


Vv, 


TABER INSTRUMENT CORPORATION, Civ-1967-190 


et al. 


TAKE NOTICE that the above-entitled case has been set for final pretrial 


conference at 9:00 a.m. 7- on December 13 2972, at the 
office of the undersigned, 414 U.S. Courthouse, Buffalo, New York. 

It is requested that counsel be in a position to discuss the 
narrowing of the issues in dispute, the marking of exhibits to be 
used on the trial, the possibility of settlement of the action, 
and any other matters which may be of assistance to the Court and 
counsel in effecting disposition of this proceeding. 

Pretriai Statements in accordance with the attached Order are 
to be filed with the undersigned and opposing counsel at least 


three days prior to the conference date. 


t EDMUND F. MAXWELL 
Dated: November 17, 1972 United States Magistrate 
(716) 842-3416 


To: Heffernan, Sweet & Murphy 
Attorneys at Law 
Attention: Mr. David L. Sweet 
1202 Marine Trust Building 
Buffalo, New York 14203 


Mr. Louis Loss 

Attorney at Law 
Langdell Hall 

Cambridge, Massachusetts 


McDonough, Boasberg, McDonough & Beltz 
Attorneys at Law 

Attention: Mr. Charles J. McDonough 
930 Walbridge Building 

Buffalo, New York 14202 


Phillips, Lytle, Hitchcock, Blaine & Huber 
Attorneys at Law 

Attention: Mr. Robert M. Hitchcock 

1339 Marine Trust Building 


Buffalo, New York 14203 
Lf &] 


99 


Notice of pretrial conference on December 13, 1972. 


PRETRIAL ORDER - CIVIL CASES 


Prior to the date set for pretrial conference 
by the attached notice, the parties shall mail to the 
court and to opposing counsel the following: 


1. A detailed joint statement of facts. 


(a) In the alternative, each counsel shall 
submit a detailed statement of fact from 
his viewpoint of the case. If this course 
is followed, each side shall submit a 
statement setting forth what efforts were 
made with opposing counsel to prepare a 
joint statement and why a joint statement 
could not be submitted. 


A statement of the possible factual and 
legal issues to be resolved by a trial. 


A list of exhibits to be used, with a brief 
description of each. If it is anticipated 
that an exhibit will be used only to impeach 
an opposing party's witness, it need not be 
on the list sent to opposing counsel. Fow- 
ever, counsel should inform the court in 
writing of the exhibit and its possible use. 


A list of possible witnesses, with a brief 
resume of their expected testimony. If it is 
anticipated that a witness will only be used 
for rebuttal, this information need not be 
given to opposing counsel, but the court should 
be informed of the name of the witness and 
given a summary of the expected testimony. 


A list of depositions which counsel intends to 
read at trial. 


Memorandum dealing with legal problems which | 
may occur. 


If the above information is not on hand prior to 
the pretrial conference, it will not be held and other 
appropriate action will be taken by the court. 


Unitéd States District Judge 
July 24, 1972 
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Notice of pretrial conference on February 7, 1973. 
UNITED STATES MAGISTRATE 


UNtTeD STATES District Court 
WESTERN District OF New YORK 
UNITED STATES Court House 
BuFFALo. New YorK 14202 


Area Code 716 


EDMUND F. MAXWELL January 16, 1973 842-3416 


Heffernan, Sweet & Murphy McDonough, Boasberg, McDonough 

Attorneys at Law & Beltz 

Attn: Mr. David L. Sweet Attorneys at Law 

1202 Marine Trust Building Attn: Mr. Charles J. McDenough 

Buffalo, New York 14203 930 Walbridge Building 
Buffalo, New York 14202 

Mr. Louis Loss 

Attorney at Law Phillips, Lytle, Hitchcock, 

Langdeil Hail Blaine & Huber 

Cambridge, Massachusetts Attorneys at Law 
Attn: Mr. Robert M. Hitchcock 
1330 Marine Trust Building 
Buffalo, New York 14203 


Re: Raab v. Taber Instrument 
Civil 1967-190 


Gentlemen: 


The final pretrial conference originally scheduled 


for December 28, 1972 has been rescheduled for Wednesday, 
February 7, 1973 at 9:00 a.m. at the office of the 
undersigned. 


Very truly yours, 


EDMUND F. MAXWELL 
United States Magistrate 
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Pretrial statement—plaintiffs Less & Raab. 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


JOSEPH F. LESS, 
Plaintiff, 


vs. 


TABER INSTRUMENT CORPORATION, Civil Action No. 
@ New York c< ation, 1967-182 
RALPH F. TABER, 
JOSEPH P., D'ANGELO, also known 
@s FRANK WEBER, 
BENJAMIN MANASEN, 
ERVIN HIMMELFARB and 
WARREN J. HILDEBRANDT, 
Defendants. PRETRIAL 
STATEMENT 


OF 
JUNIA E. RAAB, i PLAINTIFFS 


Plaintiff, 


vs. Civil Action No. 
1969-190 
TABER INSTRUMENT CORPORATION, 
a New York corporation, 
RALPH F. TABER, 
JOSEPH P. D'ANGELO, also known 
as FRANK WEBER, 
BENJAMIN MANASEN and 
WARREN J. HILDEBRANDT, 
Defendants. 


The plaintiffs in these actions are former shareholders 


os 


of Taber Instrument Corporation (TIC) whose shares of that corpora! 
tion were purchased by the corporation in transactions in which 


the defendants violated the Securities and Exchange Act of 1934 


and Rule 10b-5 of the Securities and Exchange Commission. The 


sale by the plaintiff Less of 14,100 shares took place on May 4, 


1966, at the price of $10.00 per share, or $141,000.00. The sale 
| by the plaintiff Raab of 600 shares took place on June 3, 1966, 
at the price of $8.00 per share, or $4,800.00. In each case, 


TIC itself was the purchaser. However, TIC promptly transferred 


'the Less shares to defendants D'Angelo and Himmelfarb, for the 
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same price of $10.00 per share. 

These causes of action arise under the Securities and P 
Exchange Act of 1934 and Rule 10B-5 of the becaste tes and 
Exchange Commission and are based upon the failure of the 
defendants to disclose to the plaintiffs or their represent- 
atives that negotiations were being carried on for the acquisi- 
tion of TIC by Teledyne, Inc., at a price greatly in excess of 
the prices paid the plaintiffs for their TIC shares and that had 
the plaintiffs been informed of those negotiations, they would 
not have sold their shares for the prices they received. 

The plaintiff Less, a long-time Director and officer 
of TIC, was discharged by TIC in January of 1965, as was his 
brother Stanley. At the time of his discharge, Joseph F. Less 
was Executive Vice President of TIC. The defendant D'Angelo 
and his company, Daycon Investors, had recent ly been engaged by 
TIC to carry on certain activities, including possible 
reorganization of TIC, and D'Angelo was instrumental in having 
Less discharged. D'Angelo was elected a Director and Executive 
Vice President of TIC. 

In early 1965 soon after Less was discharged, D‘Angelo 
negotiated with Less and his attorneys (predecessors of the 
present firm of Heffernan, Sweet & Murphy) for the purchase by 
TIC of his 14,100 shares of TIC and in April of 1965 made an 
offer for the stock of about $2.00 per share, which was rejected 
by Less on April 30, 1965. At about the same time, Attorney 


Charles J. McDonough, representing TIC, approached Less‘ 


attorneys and threatened actic1 against Less unless he sold his 
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stock to TIC at a price it proposed. 

Joseph F. Less' son Donald had been employed by TIC 
until 1964, after which he began a business sex the manufacture 
of pressure transducers, first operating under an assumed 
business name and then forming a corporation, Viatran Corpora- 


tion, in January of 1965. 


There followed certain litigation in State Supreme 


court, including a suit by TIC against Joseph F. Less, Donald 
Less, Stanley Less and others alleging misappropriation of 
trade secrets and confidential information in connection with 
the manufacture of pressure transducers,and suits by Joseph F. 
Less, Donald Less ‘oid etardey Less against TIC and the Trustees ‘ 
of its Profit havin Plan for moneys due them under that Plan. 
In the. spring of 1966, plaintiff Less was approached 
by Attorney Noel E. Bartlo, who identified himself as the agent 
for an undisclosed principal who was interested in acquiring 
Less' shares in TIC. Less referred him to attorneys Eugene J. 
Murphy and David L. Sweet, with whom Bartlo pursued his 
negotiations, without ever disclosing the identity of his 
principal or the reason for his interest in the stock. Less 
then informed Ralph F. Taber of the interest that had been 
shown in his stock by Bartlo on behalf of an unidentified 
person. Taber told Less that he too was interested in acquiring 
the stock and that he would have his representative contact 
Less’ attorneys. Warren J. Hildebrandt, a Director of TIC, 
i|ithen called Attorney Murphy and arranged for a meeting at 


ttorney McDonough's office on April 1, 1966, attended by Less, 


age 
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Murphy, Sweet, Hildebrandt and McDonough. 

At that meeting, McDonough and Hildebrandt were told 
about the overtures made by Bartlo and were also told that Less 
and his attorneys suspected that D‘Angelo might be the 
undisclosed principal for whom Bartlo was acting. Hildebrandt 
and McDonough said that Taber would like to acquire the «hares 
and that they would submit an offer shortly. 

There soon followed negotiations between Attorneys 
McDonough and Sweet, resulting in an agreement for TIC to buy 
the 14,100 shares for $10.00 per share, with 25% of the purchase 
price to be paid at closing and the balance over a period of 
time and secured by a promissory note. It was also agreed at 
that time that mutual releases would be exchanged among all the 
parties to the then pending litigation and that Joseph F. Less, 
Donald Les. and Stanley: Less would receive their Profit Sharing 
payments from the Trustees of the Profit Sharing Plan. 

On or about April 4, 1966, about three days after the 
April 1, 1966, meeting at McDonough's office, D'Angelo went to 
Less' shop on Rhode Island Street in Buffalo, New york, and 
told Less he was the party for whom Bartlo was acting and that 
he was trying to get the stock for certain other individuals 
who were interested in taking a larger part in TIC, one of whom 
was a Chinese engineer then working at TIC. Less didn't trust 
D'Angelo and didn't want any further dealings with him and told 
him so, rejecting D‘'Angelo's offers. D'Angelo ‘did not then, or 


ever, tell Less about the Teledyne negotiations. 


As to the acquisition negotiations concealed from the 
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plaintiffs in these cases, pretrial discovery has established 
that in early February, 1966, D‘Angelo and Taber went to Los 
| Angeles, California, and met with representatives of Teledyne, 


Inc. ; that D'Angelo and Taber had in mind the possible ac- 


quisition of TIC byTeledyne, Inc.; that D'Angelo and Taber 


entered into a finder's fee agreement written on stationery 
of the International Hotel in Los Angeles, California, dated 
February 3, 1966. whereby “aber, on behalf of TIC, agreed 
to pay D'Angelo a finder‘s fee of 5% in the event of the ac- 
‘quisition ‘of TIC by Teledyne, Inc.; that the subject of such 
an acquisition was broached by D'Angelo to Dr. Singleton,. the 
head of Teledyne, Inc., during that visit; that negotiations 
were carried out subsequently between D'Angelo and Singleton, 
with the knowledge and consent of Ralph F, Taber; that by 
April 1, 1966, Teledyne, Inc., had indicated that it would pay 
$2.5 Million for TIC and Taber was then demanding $5 Million; 
that between April 1, 1966, and May 1, 1966, negotiations con- 
tinued; that by May - 1966, & compromise price of $3.8 
Million was discussed; thrat a comprehensive draft agreement for 
an acquisition at the $3.8 Million price was sent to D‘'Anseio 
by counsel for Teledyne, Inc., on or about May 6, 1966; that, 
following further negotiations, an agreement for the acquisition 
for $3.8 Million in Teledyne, Inc.. stock was executer or 
July 27, 1966. , 

Arrangements were made by Ralph F. taber and Benjamin 
Manasen to redistribute Less' 14,100 shares to other insiders, 
namely, defendants D'Angelo and Himmelfarb. By an agreement dated 


May 19, 1966, Taber gave D‘Angeio the option to purchase for 


—5= 
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$10.00 per share 7,000 of the 14,100 shares just acquired from. 
Less. Himmelfarb, a close and long-time friend of both Taber 
and Manasen, was permitted to "lend" $100,000.00 to TIC on 

June 3, 1966, with the understanding that he would be repaid in 
TIC stock. Himmelfarb entered into this transaction upon 
esurances from Taber and Manasen that this was an excellent 
time to make his very first investment in the stock of their 


corporation. Just over one month later, on July 7, 1966, TIC 


consummated the bargain by transferring 7,100 of the Less 


shares to Himmelfarb at a price of $10.00 per share and deduct- 
ing $71,000.00 from the $100,000.00 "loan" balance. 

On July 27, 1966, the Board of Directors of TIC, 
consisting of defendants Taber, Manasen and Hildebrandt, au- 
thorized the sale of the remaining 7,000 of Less’ shares to 
D'Angelo for $10.00 per share. Incredibly, this action was hee 
taken at the same meeting at which the” Board authorized 
execution of the agreement for acquisition of TIC by Teledyne 
for $3.8 Million in Teledyne stock, or approximately $49.00 per 
TIC. share. 

D'Angelo had exercised his “option” to purchase the 
7,000 shares by a letter to TIC dated June 11, 1966, in which 
he said "I would supeceiaxe terion (ucke wack registered in 
my name prior to the signing of the Teledyne-Taber contract for 
acquisition". 

Plaintiff Raab's 600 shares of TIC were purchased by 
TIC on June 3, 1966, for $8.00 per share. Raab also had been 


compelled to bring suit against TIC and the Trustees of the | 
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Profit Sharing Plan for benefits due him. That suit was 
terminated and the benefits claimed were paid to Raab at the 
time of the purchase of his TIC shares. Raab's shares were not 
resold to insiders or their cronies, as were Less’ shares, but 
were retired. 


Just as in the Less transaction, no disclosure was 


made to Raab concerning the Teledyne acquisition negotiations 


then progressing. 
When Teledyne learned about the dealings between TIC 
and its shareholders, Less and Raab it demanded an tideund#ichtion 
agreement and a pledge of stock as Eeokentbon against iery 
to Less and Raab arising out. of the purchases of their stock. 
Acccbatugae, 4 the acquisition agreement executed by TIC and 


Teledyne dated July 27, 1966, contains the following provision: 


"7.18 Delivery of Pledge Agreements. TABER 
has, by appropriate data contained in Exhibit "I", 


informed TELEDYNE of TABER's purchase of an aggregate 
of 14,700 shares of its capital stock from certain of 
its former shareholders. In order to assure TELEDYNE 
(and secondarily Ralph Taber) against any liabilities, 
obligations, losses, costs and expenses with reference 
to said prior purchases of stock, TABER hereby agrees 
to pledge to TELEDYNE for a period of two (2) years 
shares of TELEDYNE Common Stock having an aggregate _ 
value of $550,000.00 (which value shall be computed 

in accordance with the provisions of Paragraph 3.2 
above), out of the shares received by TABER pursuant 
to Paragraph 3.1 above. The shares so agreed to be 
pledged shall be deemed to be part of the TELEDYNE 
shares distributable in liquidation to Benjamin 
Manasen and/or his nominee and Dr. Joseph D'Angelo as 
stockholders of TABER. TABER shall deliver on the 
Closing Date a Pledge Agreement in the form of Exhibit 
“"P" executed by it and by Mr. Manasen and bir. D'Angelo. 


Notwithstanding any distribution by TABER of 
the equitable interests in said pledged shares, said 
Pledge Agreement shall remain effective in accordance 
with its provisions for the term thereof." 


age 
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After the execution of the July 27, 1966, acquisition 
agreement, further negotiations took place between Teledyne and 
see coaternind principally the number of neledyie shares to be 
nit TIC and the matter of the indemnification and pledge - 
agreement regarding the Less and Raab transactions. These 
eeuueiatiana resulted in a supplemental agreement dated 
December 12, 1966, amending the July 27, 1966, agreement in 
certain respects, including: changing the consideration for 
the deal to 45,000 Teledyne shares; extending the closing date; 
adding to the list of obligations to be ee by TIC, any 
liability to Joseph F. Less arising out of the purchase of his 
stock; amending the pledge agreement requirement by eliminating 
reference to Raab's 600 shares, changing the parties to the 
pledge agreement by substituting Himmelfarb for Manasen and 
adding Ralph F. Taber sand reducing the amount of the pledge to 
$300,000.00 in Teledyne shares. : 


The acquisition was consummated on December 30, 1966, 


in accordance with-the July 27, 1966, agreement and the supple- 


mental agreement of December 12, 1966. Pursuant to a pledge 
agreement dated December 8, 1966, Taber, Himmelfarb and D'Angelo 
each pledged 1,175 shares of Teledyne, Inc., stack with the 
Liberty National Bank & Trust Company, as escrow agent, to be 
applied against any liability to Less with respect to the pur- 
chase of his 14,100 shares by TIC and their resale to Himmelfarb 
and D‘Angelo. 

Mr. McDonough has recently informed us that, through 


stock splits and stock dividends, the shares held in escrow by 
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Liberry have increased to 16,527 shares. 

Documents furnished in the course of discovery 
indicate that, through the acquisition of TIC and its liquida- 
‘tion, TIC's ee became entitled to approximately .59 
shares of weladyne. dec each share of TIC, subject to proportion- c 
ate spac aenee for D'Angelo's 5% finder's fee and for expenses 
of the sale and liquidation, including attorneys' fees. The 

final Seauae of those expenses has not been furnished us and we 
lack certain other information about the liquidation which is 
‘required | for an accurate determination cf the net number of 
Teledyne shares ‘ess and Raab would have received. However, it 
appears that Less,on ihe liquidation of TEEy would ies received 
approxinately 2,050 4 feledyne shares and Raab: approximately 350 — 
Teledyne shares. | 

Actual delivery to TIC shareholders of their Teledyne 
shares was made on or about May 16, 1967. ° At or about that time 
Teledyne shares were trading on the New York Stock Exchange at: 
upwards of $180.09 per aus By one end of pads Teledyne was 
trading at about $205. 00 per share, and by November, 1967, it 
reached $286.00 per share. 

The laintiffs agi have sold their Selec ye wines in 
1967, for reasons which will be brought out at trial. 

Both plaintiffs brought timely suits. for rescission of 
jjthe purcl\ases of their TIC stock, cundeved restitution of all that 
ieney received under the purchase contracts, and asked that they 
receive, on liquidation of TIC, their ‘portion of the 45,000 
Teledyne shares or the monetary equivalent of that portion. 

Rule 10b-5 makes it unlawful, by the use of any means or 
instrumentality of interstate commerce or the mails, to make any 


untrue statement of material fact or to omit to state a material 


a in connection with the purchase or saje cf any security. 


| The effect of $29b of ths Securities and Exchange Act 
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is to render void eny contract made in violation of Rule 10b-5, 
as regards the rights of any person having violated the rule 
with respect to such contract. 

The issue in these cases of whether the plaintiffs are 
entitlec to rescission cf the transactions whereby their stock 
was purchased by reason of the failure of the defendants to 
inform them of a meterial fact within the meaning cf Rule 10b-5, 
namely the Teledyne negotiations,is not met by the defendants’ 
allegations. 

In neither case have the defendants alleged that a 
tender of rescission was ever imade by the defendants and refusec 
by the plaintiffs. In both actions, the defendants have raised, 
‘as aifirmative defenses, matters which may be relevant to the 
cuestion of the nature and amount of the consideration given 
the plaintiffs for their stock, but which ere not relevant to 
the issue of whether the plaintiffs are entitisd to rescission 
of the stock purchase transactions .y reason of the nondisclosure 
of the Teledyne negotiations. As tuo Less, these me tyclude 
alleged wrongdoing by him and others with regard to trade 
pesone res alleged iaisappropriation of property, the suit by TIC 
against the plaintiff tess and others, the suits for the profit 


sharing moneys, and allegations that the various ations were 


settled and moneys paid as part of the stock purchase trans- 


jjactions. Rs to Raab also, the defendants have intezpesed 

ois cat tus to the effect that the sett.ement of his suit for 
profit sharing iaoneys was an integral part of the transactions, 
jin which his stock was purchased. 


The reason those metters do not meet that issue in 


=10= 
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these cases is that, if rescission is granted to the plaintiffs, 
the Court may condition the judgment upon the restoration of 


@ny consideration found to have been given to the defendants 


for the stock, so as to restore them to the status quo ante. 


“see: 3 Loss, Securities Regulation 1793, note 372; Gould’ v. 
Tricon Inc., 272 Fed. Supp. 385; Parker v. Baltimore paint and 
‘Chemical Corp., 39 F.R.D. 567, esp. at p. 569 (D. cole., 186). 
) Whether any value attributable to the. afores aid other 
coneiderst fore alleged = the defendants to have been given — 
‘plaintiffs for their stock would aed a- 1 bearing on the question 
of the seamascsig® alternative demands for money damages other 
than rescissional damages would, of course, be a matter-to ‘be 
determined at trial. On this point, it = noteworthy that, in 
the — case at least, no value-was apparently earioned by the 
defendants to oo matters when they — resold his 
stock to Himoslfarb and D’ a for — same ia see 0 per share 
price Less received. 

It will be sees that the principal issues ja fact and 
law indicated above are common to both of ches casas. Therefore, 
in the interests of orderly administration of Suatice and a 
‘avoidance of onee iy and time-consuming duplication of proof, 


the cases should be consolidated for trial. 
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EXHIBITS 


Over 200 exhibits have been marked in the course of 


discovery, many of which will be used by plaintiffs upon trial. 


POSSIBLE WITNESSES 

Joseph F. Less, Junia E. Raab, Ralph F. Taber, 
Joseph P. D'Angelo, Benjamin Manasen, Warren J. Hildebrandt, 
Charles 3. ticDonough, David L. Sweet, Eugene J. Murphy, 
Charles H. Till, Vice President of Marine Midland bank x 
entorn, Moet E. Bartlo, and Leonard Cc. Ulrich of S,. D. Lunt & 


co. 


DEPOSITIONS 
Depositions have been taken of the following partics: 


Joseph F. Less, Junia E. Raab, Ralph F. Taber,. 


Joseph P. D'Angelo, Benjamin Manasen, Warren J. Hildebrandt, 


Charles J. McDonough, David L. Sweet, Eugene J. Murphy, 


& 


| charles H. Till, Vice President of Marine Midland Bank - 
Western, and Noel E. Bartlo. 

All of the above depositions will be used at trial if 
necessary. 


HEFFERNAN, SWEET & MURPHY 

1202 Marine Trust Building 
Buffalo, New York 14203 

(716) 854-5960 


and 


LOUIS LOSS 

Landgeli Hall 

Cambridge, Massachusetts 02138 
(617) 495-4626 : 


Attorneys for the plaintiffs 
Joseph F. Less and Junia E. Raab 


=12- 


113 
Pretrial statement—defendants TIC et al. 


UNITED STATES DISTRICT COURT: WESTERN DISTRICT OF NEW YORK 


JOSEPH F. LESS 


Plaintiff 
-¥B= 


TABER INSTRUMENT CORPORATION, a Civil Action No. 1967-182 
New York corporation 
RALPH F. TABER 
JOSEPH P. D'ANGELO, also known as 
Frank Weber 
BENJAMIN MANASEN 
@RVIN HIMMELFARB and 
WARREN J. HILDEBRANDT 


Defendants 


JUNIA E. RAAB Civil Action No. 1967-190 


Plaintiff 
-Yyge 
TABER INSTRUMENT CORPORATION, a 
New York corporation 
RALPH F, TABER 
JOSEPH P. D'ANGELO, also known as 
Frank Weber 
BENJAMIN MANASEN and 
WARREN J. HILDEBRANDT 


Defendants 


PRE-TRIAL STATEMENT OF DEFENDANTS TABER INSTRUMENT CORPORATION, 
RALPH F, TABER, BENJAMIN MANASEN and WARREN J, HILDEBRANDT 


FACTS 
The background facts of the action are set forth in 
great detail in the pretrial statement of the plaintiff and of 
the defendant D'Angelo. While we do not necessarily concur in 
all of said statemente of alleged facts, most of such statements 


are correct. 
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Pretrial statement—defend:nts TIC et al 
POSITION OF DEFENDANTS, TABER INSTRUMENT CORPORATION, 
RALPH F, TABER, BENJAMIN MANASEN & WARREN J. 
HILDEBRANDT 
Our position is set forth in detail in the second 


separate affirmative defense set up in our answer (Par. 8 thru 


44, Answer of TABER INSTRUMENT CORPORATION et al). 


On August 30, 1965, TABER INSTRUMENT CORPORATION 
instituted an action in Supreme Court, Erie County, against 
the plaintiff JOSEPH F, LESS and others, for a permanent 
injunction, enjoining and restraining those defendants from 
manufacturing, distributing or selling pressure transducers, 
and from the further use of TABER INSTRUMENT CORPORATION trade 
secrets, designs, improvements, engineering skills, confidential 


knowledge and information relative to the development, 


manufacture, distribution and sale of pressure transducers, 


acquired during their employment by TABER INSTRUMENT CORPORATION. 
The complaint in that action also demanded substantial money 


damages, as well as other injunctive relief. 


The defendants in that action interposed answers deny- 


inc the material allegations of the complaint. 


The plaintiff JOSEPH F, LESS, a8 well as DONALD J. 
LESS and STANLEY LESS, on October 14, 1965, began actions in 
Supreme Court, Erie County against TABER INSTRUMENT CORPORATION, 


RALPH F. TABER and WARREN J. HILDEBRANDT, individually and as 


Pretrial statement—defendants TIC et al. 


Trustees of the Board, demanding, in each case, declaratory 
judgment that they were entitled to substantial sums of money 
as benefits under the TABER INSTRUMENT CORPORATION Profit Sharing 


Retirement Plan. 


All of the named defendants in those three actions 
appeared therein and interposed an answer, denying the material 
allegations of each plaintiff's complaint, and settiag up in 


each action an affirmative defense, alleging breach of a condition 


precedent, express or implied, to render "loyal faithful 


service by the Participants” in said Profit Sharing Retirement 


Plan. 


Thereafter, and while al! four actions were pending 
in Supreme Court, Erie County, the parties and their attorneys 
entered into extensive negotiations for the compromise settlement 
and discontinuance of all said actions, which included, as an 
integral part thereof, negotiations for the purchase of the 
plaintiff JOSEPH F. LESS’ 14,100 shares of stock in TABER 
INSTRUM NT CORPORATION, 


On April 13, 1966, an agreement of settlement and com- 
promise was reached between the plaintiff JOSEPH F, LESS and 
the defendants TABER INSTRUMENT CORPORATION, RALPH F. TABER, 


and WARREN J. HILDEBRANDT, whereby all parties agreed to 
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discontinue their respective actions in Supreme Court, Erie 
County., exchange mutual releases; TABER INSTRUMENT CORPORATION 
agreed to buy Less’ 14,100 shares of TABER INSTRUMENT CORPORATION 
stock for $10.00 per share, a total purchase price of $141,000; 
and the claims of the three plaintiffs JOSEPH F. LESS, DONALD 

J. LESS and DONALD E. JOSLYN against the Pension Plan and 


Retirement Fund were paid. 


The purchase of JOSEPH F. LESS' stock was, therefore, 
an integral part of an arms length settlement and compromise, 


which is a complete defense to this action. 


EXHIBITS 
The Exhibits marked for identification at the 


depositions are so numerous, that we are unable to state at the 


present time which of said Exhibits we will offer in evidence. 


POSSIBLE WITNESSES 


ST 


RALPH F. TABER, BENJAMIN MANASEN, WARREN J. HILDEBRANDT 
JOSEPH P. D'ANGELO, ERVIN HIMMELFARB, DAVID L. SWEET, EUGENE J. 
MURPHY. 
DEPOSITIONS 
All of the depositions set forth in plaintiff's pretrial 
statement or portions thereof, will be used as necessary. 
Dated: 
February 8, 1973 McDONOUGH BOASBERG & McDONOUGH, 
Attorneys for Defendants, Taber Instrument 
Corporation, Ralph F. Taber, Benjamin 
Manasen and Warren J. Hildebrandt 
Office and P. 0. Address 


930 Walbridge Building 
Buffalo, New York 14202 


\ 
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DC eeserpereeercinenrrennneseneness te a 
aoa —F_lN———eeeeEe=S=EEEEEeE=E=ESesSsSsSESQTT]==_ ll 


Untied States District Court 


FOR THE 
Western District Of New York: 


Joseph F, Less 


v. 


Taber Instrument Corp, et al "No. Civ-1967-182 
Civ-1967-190 


Junia E. Raab 
vs. 
Taber Instrument Co. et al 
TAKE NOTICE that the above-entitled case has been set for Pre-Trial Conference at 
Buffalo, N.Y. , on March 13 , 19 73, at’ 9:30 A.M. 


Part 2, Hon. John T. Curtin. a 


, 19 73 oe seseeoee-- JOHN K. ADAMS 


Clerk. - 


Do. Se 
Deputy Clerk. 


Heffernan, Sweel & Murphy Hodgson, Russ, Andrews, Woods & Goodyear 
1202 Marine Trust Bldg. 1800 One M-& T Plaza 
Suffalo, N.Y. Buffalo, N.Y. 


Charles J. McDonough, Esq. 
930 Walbridge Blig. 
Buffalo, N.Y. 


Robert Hitchcock, Esq. 
Marine Trust Bldg. 
Buffalo, N.Y. : 


Harold Boreanaz, Esq. 
736 Brisbane Bldg. 
Buffalo, N.Y. 


Louis Loss, Esq. 
Langdell Hall 
Cambridge, Mass 
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United States District Court 


FOR THE 


WESTERN DISTRICT OF NEW YORK 


Junia E. Raab 


v. 
No. Civ-1967-190 


Taber Instrument Co. et al 


TAKE NOTICE that the above-entitled case has been set for Status Report 


Buffalo, N.Y. , on February 7; , 1974 , at 10:00 A.M. 


Part 2, Hon. John T. Curtin. 


Date January! 14 ’ 197), 


To James P. Heffernan, Esq. 
Chavles J. McDonough, Esq. 
Phillips, Lytle, Hitchcock, Blaine & Huber 
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Notice of Motion by Plaintiffs Joseph F. Less 
and Junia E. Raab for Consolidation. 


Civil Action ko. 
1967-182 


oF 
MOZTOM 
ae 
SORBOLIDA TL OS 


Civil Action Ke. 
1967-199 


i PLEASE DAKE WOTICE that upon the annewed affidavit of 
|| Dawid L. Sweet and upon all the plesdings filed nerein and 
Bs 


proce:ings heretofore had, the undersigned will move this 


}| the 2ist day of Pekruary, 1974, &? 10:00 A. K., OF BB BOCA 
| 
ij 
' entitlnd actions se consolidated of tried together on the ground 


1 


ee Re ee eee ener et om ee Pee Oe ee 


| Court at the united stator Courthouse, Buffelo, Mew York, on 
| 


thereafter as counsel can be heard, for an order that the above- 


|| consolidation will thus sveid expense and delay. 


Tr 
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Notice of Motion by Plaintiffs Joseph F. Less 
and Junia E. Raab for Consolidation. 


February 14, 1974 


BEFYTaIGAN, SWEET & MURPHY 
1202 Marine Trust Building 
Buffalo, Bew York 14203 
(716) 834-5960 
and 
LOUIS L066 
Langéell mall 
Cambridge, Maseachusetts§ 621398 
(617) 495-4626 


Attorneys for the Plaintiffs 


CINDY BR. TABER 
33 Park Lane Court 
Willinmeville, Mew York 14221 


MARINE MIDIAMD BANK - WESTERY 
One Merine Kudland Center 
Buffalo, New York 14203 


MODOMOUGH, BCASBERG, McDONOUGH & BELTZ 
Attorneys for the Defendants, 

TABER INSTRUMENT CORPORATION 

DALPE ¥, TASER, 


3400 marine Migiand Center 
Buffalo, New York 14203 


BRROLD J. BORRAMAZ, £350. 

Attorney for the Defendant, 
ZRVIN HIMMELFARS 

736 Brisbane Building 

Buffalo, Mew York 14203 


121 


Notice of Motion by Plaintiffs Joseph F. Less 
and Junia E. Raab for Consolidation. 


'| STATE OF NEW YORK 
) SS: AFFIDAVIT 


| COUNTY OF ERIE 


DAVID L. SWEET, being duly sworn, deposes and says: 

1. I am an attorney at law and member of the firm of 

| Heffernan, Sweet & Murphy, attorneys for the plaintiffs herein, 
and am familiar with the proceedings heretofore had in these 
actions. 

2. The plaintiffs in these actions are both former 
shareholders of Taber Instrument Corporation (TIC) whose shares 
of TIC were purchased. by that corporation in the spring of 

1966. TIC bought 14,100 shares of its stock from the plaintiff 


Less on May 4, 1966, at a price of $10.00 per share; it bought 


600 shares of its stock from the plaintiff Raab about a month 


4 
later, on June 3, 1966, at the price of $8.00 per share. Both 


actions arise under the Securities and Exchange Act of 1934 and 
Rule 10b-5 of the Securities and Exchange Commission and are 

' based upon the failure of the defendants to disclose to the 

| plaintiffs or their representatives that at the time of the 

| purchase of their shares, negotiations were being carried on for 
the acquisition of TIC by Teledyne, Inc., at a price greatly in 
excess of the prices paid the plaintiffs for their TIC shares. 
The plaintiffs claims that had they been informed of those 
negotiations they would not have sold their shares for the 

| prices they received. 

3. Each of the plaintiffs was, at the time of the 


| purchase of his shares, a former officer and director of TIC 
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and Junia E. Raab for Consolidation. 


and each was involved in litigation in New York State Supreme 
! Court with TIC and the Trustees of its Profit Sharing Plan, 


seeking recovery of moneys due him as a former employee under 


i that Plan. 


4. In each case, the final negotiations for the purchase 
of the stock by TIC were carried on by its attorney, Charles J. 
McDonough, who conducted these negotiations with deponent, as 
to the Less stock, and with attorney Franklin, Ness, as to the 
Raab stock. 

5. In each case, the purchase of the stock by TIC was 
accompanied by payment to the plaintiff of the amount that he 
was claiming in the New York action against TIC and the Trustees 
of its Profit Sharing Plan. The purchase of Less' stock was 


also accompanied by the exchange of mutual releases and 


alk 


a 
stipulations of discontinuance regarding certain other litiga- 


tion in State Supreme Court brought by TIC against the plaintiff 
Joseph F. Less, his son, Donald Less, and brother, Stanley Less, 
ard others (matters unrelated to the stock purchase), and by 
the payment by the Trustees of the Profit Sharing Plan to said 
Donald Less and Stanley Less of moneys that they, as former 
employees of TIC, had claimed from the said profit Sharing Plan. 
6. In the two instant actions, the answers of the 
defendants contain denials and affirmative defenses, which are, 
for the most part, virtually identical. 
7. Discovery has disclosed that the 14,100 shares 
purchased by TIC from the plaintiff Less were almost immediately 


redistributed to other insiders who had knowledge of-the Teledyne 
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Notice of Motion by Plaintiffs Joseph F. Less 
and Junia E. Raab for Consolidation. 


acquisition negotiations, namely the defendants D'Angelo and 
; Himmelfarb. The 600 shares purchased by TIC from the plaintiff 
Raab were, upon information ard belief, retired by TIC. 

8. Extensive pretrial discovery has disclosed that the 
defendants concealed from both plaintiffs the fact that 
representatives of TIC had been conducting negotiations with 
representatives of Teledyne, Inc., since eagly February, 1966; 
that by April 1, 1966, Teledyne had indicated that it would 
Pay $2.5 Million for TIC, which amounted to a price far in 
excess of the prices paid to the plaintiffs for their shares; 
that by May 1, 1966, a price of $3.8 Million was being discussed 
between Teledyne and TIC; that a comprehensive draft agreement 


for acquisition of TIC by Teledyne for $3.8 Million was sent to 


a representative of TIC on or about May 6, 1966, and that 


a 
following further negotiations, an agreement for the acquisition 


for the $3.8 Million price was executed on July 27, 1966, follow- 
ing authorization by the Board of Directors of TIC on that date; 
that when Teledyne learned about the aforesaid dealings between 
TIC and its sharenolders Less and Raab, it demanded an 
indemnification agreement and a pledae of stock as protection 
against liability to both Less and Raab; that following further 
negotiations, a supplemental agreement between TIC and Teledyne 
| was entered into amending the July 27, 1966, agreement in 

| certain respects, including amending the pledge agreement by 
eliminating reference to Raab's 600 shares and limiting the 
indemnity to liability to Less arising out of the purchase of 


his 14,100 shares; that the acquisition of TIC by Teledyne for 
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and Junia E. Raab for Consolidation. 


{| 45,000 Teledyne shares was consummated on December 30, 1966, ix 
ii accordance with said agreements; that as called for by the 
| aforesaid agreements, the defendants Ralph F. Taber, Ervin 
'! wWirmelfarb and Joseph D'Angelo each pledged 1,175 shares of 
Teiedyne stock with an escrow agent to be applied against any 
liability to Less with respect to the purchase of his 14,100 
| shares of TIC and their resale to Himmelfarb and D'Angelo. 
9. It also appears from pretrial examination of the 
| witnesses and documents that actual delivery to TIC shareholders 
| of their Teledyne shares was made on or about May 16, 1967, at 
which time Teledyne shares were trading ea the New York Stock 
i Exchange at upwards of $180.00 per shave; that the plaintitf 
''} yess, on liquidation of TIC, would have received approximately 
| 8,000 Teledyne shares ang the plaintiff Reab approximately 350 


8 
‘| Teledyne shares. 


10. Both plaintiffs will offer proof at the trial that 


they would have sold their Teledyne shares in 19&%. 
11. Both plaintiffs brought timely suits for rescission 
i: of the purchases of their TIC stock, tendered restitution of all 


that they received under the purchase contracts, and asked that 


i they receive on liquidation of TIC their portion of the 45,000 


Teledyne shares of the monetary equivalent of that portion. 
12. Both cases involve the application of Rule 10b-5 of 
ii the S.E.C. making it unlawful by the use of any means or 
: instrumentality of interstate commerce or the mails to make any 
‘ untrue statement of material fact or to omit to state a material 


fact in connection with the purchase or sale of any security. 
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Notice of Motion by Plaintiffs Joseph F. Less 
and Junia E. Raab for Consolidation. 


| The effect of Section 29b of the Securities and Exchange Act is 
to render void any contract made in violation of said Rule 10b-5 
as regards the rights of any person having violated the rule 
with respect to such contract, 

13. In both of these actions, the defendants have raised 
as affirmative defenses matters which may be relevant to the 
question of the nature and amount of the consideration given 
the plaintiffs for their stock, but which are not relevant to 
the issue of whether the plaintiffs are entitled to recover by 
| reason of the nondisclosure of the Teledyne negotiations. As 
to Less, these matters include recitations as to the former 
state court litigation involving allegations of wrongdoing by 
Less and others with regard to TIC's trade secrets, mis- 


. 


appropriation of property, references to the suits for profit 


es a 
sharing moneys, and allegations that those various actions were 


settled and moneys paid as a part of the stock purchase trans- 
action. As to Raab aJso, the defendants have interposed similar 


allegations and defenses. 


14. In view of the important issues of fact and law 
common to both of these cases and to avoid costly and time- 
consuming duplication of litigation, these cases should be 


consolidated for trial. 


WHEREFORE, deponent prays for an order that the above- 
entitled actions be consolidated or tri.4 together, on the 
ground that they involve common questions of law and fact and 


that consolidation will thus avoid expense and delay. 


a 
é LEE Wal 
Subscribed and sworn to before : eed. A MAL Ye: 


me this 14th day of February, DAVID L. SWEET 
1974. 


a Commissioner cf Deeds 
wet &- In and for City of Buffalo 
— ~My Commissinn Exnires 17/31/74 


tee Td 


oe 
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and Junia E. Raab for Consolidation. 


STATE OF NEW YORK ) 
) 88: 
COUNTY OF ERIE ) 


DAVID L. SWEET, being duly sworn, deposes and says: 
1. That he is not a party to the within actions, is 
over eighteen (18) years of age and resides at 5011 Pine Ledge 
prive, Clarence, New York. 


2. That on the 14th day of February, 1974, deponent 


‘ served the within notice of notion for consolidation upon 


“ HAROLD J. BOREANAZ, attorney for the defendant ERVIN HIMMELFARB, 


, by delivering a true copy thereof to Mr. JOHN J. HEFFRON at 


| war. BOREANAZ'’s office at 736 Brisbane Building, Buffalo, New 


“| york, in Mr. BOREANAZ‘s absence. 


3. That on the 14th day of February, 1974, deponent 


served the within notice of motion for consolidation upon 


; MCDONOUGH, BOASBERG, MCDONOUGH & BELTZ, attorneys for certain 


of the defendants herein, at their offices at 930 wa lbridge 


Builéing, Buffalo, New York, by delivering a true copy thereof 


. personally to RICHARD F. MCDONOUGH, a partner in gaid firm. 


LRTI 


' subscribed and sworn to before me 
: this day of February, 1974. 
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STATS OF NEW YORK ) 
> 88: 
COUNTY OF ERIE ) 


GERALDINE A. SHARRY, being duly sworn, deposes and says: 


1. That she is not a party to the within actions, is 


Street, West. Seneca, New York. 


4 
| 
| 
i 
| 
{ 
| 
over eigh*sen (18) years of age and resides at 111 Edson | 
1 
j 
\ 
2. That on the 14th day of February, 1974, deponent 
served the within notice of motion for consolidation on the | 
within named MARINE MIDLAND BANK - WESTERN at 2800 Marine | 
Midland Center, Buffalo, New York, by delivering personally to 
and leaving with JOSEPH F. MEIER, JR., its Vice President, 
Trust Department, a true copy thereof. 


3. That on the 14th day of February, 1974, deponent 


served the within notice of motion for consolidation upon 


PHILLIPS, LYTLF, HITCHCOCK, BLAINE & HUBER, attorneys for the 
defendant JOSEPH P. D'ANGELO herein, by delivering personally 
a true copy thereof to Mr. EDWARD M. GRIFFITH, JR., & partner, 
; at their offices at 3400 Marine Midland Center, Buffalo, New 


j York. 


r Bubscr ibed and sworn to before me 
' this /7“ day of February, 1974. 
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Affidavit of Charles McDonough in Opposition 
to motion to consolidate. 
UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


LL 


JOSEPH F. LESS, 
Plaincif£e, 


TABER INSTRUMENT CORPORATION, 

a New York corporation, 

RALPH F. TABER, 

JOSEPH P. D'ANGELO, also known Civil Action No. 
as FRANK WEBER, 1967-182 
BENJAMIN MANASEN, 

ERVIN HIMMELFARB and 

WARREN J. HILDEBRANDT, 


Defendants. 


RR 


JUNIA E. RAAB, 
Plaintiff, 
-“VS- 


TABER INSTRUMENT CORPORATION, 

a New York corporation, 

RALPH F. TABER 

JOSEPH P. D'ANGELO, also known Civil Action 
as FRANK WEBER, 1967-190 
BENJAMIN MANASEN and 

WARREN J. HILDEBRANDT, 


Defendants. 


NL LLL CLL LCCC 


STATE OF NEW YORK ) 
COUNTY OF ERIE ) ssi 
CITY OF BUFFALO ) 


CHARLES J. McDONOGUGH being duly sworn deposes and says 


that he is the attorney for the defendants TABER INSTRUMENT CORP., 
BENJAMIN MANASEN and WARREN J. HILDEBRANDT herein, and is per- 
sonally familiar with all matters and things berets alleged. This 
affidavit is submitted in opposition to the motion of the plain- 


tiffs LESS and RAAB to consolidate the two actions for trial. 
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Affidavit of Charles McDonough in Opposition 
to motion to consolidate. 


Federal Rule 42 permits the court to consolidate or join 
for trial “actions involving a common question of law or fact". 

While the legal questions involved in the two actions are 
similar, the actions do not involve common questions of fact. As 
clearly indicated in the moving affidavit of counsel for the 
plaintiffs, the respective purchases. of the olaintiff Less's 
14,100 shares of Taber Instrument Corgoratio: stock and the 
plaintiff Raab's 600 shares were entirely separate and distinct 
transactions. The only similarity with respect to the facts of 
each case is that in each case the purchase of the plaintiff's 
stock was part of a.settlement between the parties which in each . 


instance involved payment to each plaintiff of his claim for 


retirement benefits under the Taber Instrument Corporation's 


Profit Sharing Retirement Plan, which claims the trustees of the 
plan had theretofore resisted on the ground of disloyalty of the 
respective plaintiffs. 

The court will also note that Ervin Himmelfarb had 
nothing to do with the purchase of the plaintiff Raab's stock, 
and is not a named defendant in that case. Upon information and- 
belief, it would be particularly unfat: to the defendant 
Himmelfarb to compell him to defend the Less action at a trial 
wherein the allegations and testimony of the plaintiff Raab will 
necessarily have a prejudicial affect upon all of the defendants 


in both cases. 


Affidavit of Charles McDonough in Opposition 
to motion to consolidate. 


This motion under Rule 42 is addressed to the discretion 
of the court. Deponent respectf y submits that to grant the 
motion for consolidation or joint trial will not only unduly 
lengthen the trial of the Less action, but must necessarily con- 
fuse the issues in the respective cases. This will be prejudicial 


not only to the defendant Himmelfarb, but also particularly to 


the defendants Benjamin Manasen and Warren J. Hildebrandt, whom 


deponent represents, and who are involved in the litigation only 
because they were directors and/or officers of Taber Instrument 
Corporation at the time of the respective purchases of the Less 
shares and the Raab shares by Taber Instrument Corporation. 

No claim is made in either action that either the 
defendant Benjamin Manasen or the defendant Warren J. Hildebrandt 
profited personally by either corporate purchase of stock. 

Deponent therefore respectfully submits that in the 


proper exercise of the court's discretion, the plaintiff's métion 


for consolidation or joint trial should be denied. 


Sworn to the 18th day 


of February, 1974. 


isCHARD N, KIRCHGRABER 
Notary Public, Stats of New York 
Qualified in Erie Connty = 
‘ay Cominission Expires March 30, 19 aN 
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Notice of Substitution of Falk, Siemer, Glick, Tuppen and Maloney 
as Attorneys for Estate of Ralph F. Taber. 
UNITED STATES DISTRICT COURT 
FOR Ti WESTERN DISTRICT OF NEW YORK 
JUNIA E. RAAB, 
Plaintiff, 


Vv. 
TABER INSTRUMENT CORP. ' 
RALPH F. TABER, : Civil No. 1967-190 


JOSEPH P. D'ANGELO, 
BENJAMIN MANASEN and NOTICE 
WARREN J. HILDEBRANDT, 

Defendants. 


SIRS: 

PLEASE TAKE NOTICE, that the attorney of record for 
Ralph F. Taber; the defendant in the above entitied action, and 
his successor in interest, the Estate of Ralph F. Taber, has 
been changed, and that Falk, Siemer, Glick, Tuppen & Maloney, 
with offices 1] cated at 2200 Main Place, Buffalo, New York, has 
been substitute? as attorney for Ralph F. Taber, the defendant, 
by consent filed with the clerk of the court on the 18th day of 
March, 1974, and that Edward D. Siemer, Esq. hereby appears for 
the said defendant and demands that all papers in this action be 


served upon him at his said office. 


Dated: March 8, 1974. ~s 
eo a. 


a Edward D. Siemer, 
Attorney for Defendant, 
Estate of Ralph F. Taber 

2200 Main Place 
Buffalo, New York 
852-6670 

David Sweet, Esq. 

Heffernan, Sweet & Murphy 

1202 Marine Trust Building 

Buffalo, New York 14203 


Robert M. Hitchcock, Esq. 

Phillips, Lytle, Hitchcock, Blaine & Huber 
1330 Marine Trust Building 

Buffalo, New York 14203 


Harold J. Boreanaz, Esq. 
Boreanaz, O'Shea & NeMoyer 
736 Brisbane Building 
Buffalo, New York 14203 


Charles J. McDonough, Esq. 

McDonough, Boasberg, McDonough & Be] tz 
930 Walbridge Building 

Buffalo, New York 14202 
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Notice of Substitution of Falk, Siemer, Glick, Tuppen and Maloney 
as Attorneys for Estate of Ralph &. Taber. 
UNITED STATES DISTRICL COURT 
FOR THE WESTERN DISTRICT OF NEW YOPK 


er 


JUNIA E. RAAB, 
Plaintiff, 


Ve 


TABER INSTRUMENT CORP. , 
RALPH F. TABER, Civil No. 1967-190 


JOSEPH P. D'ANGELO, : 

BENJAMIN MANASEN and CONSENT TO CHANGE 

WARREN J. HILDEBRANDT , OF ATTORNEY 
Defendants. 


ee eat comeeeeeeae 


We, the undersigned, do hereby consent ard agree that 
the attorney of record for defendant Ralph F. Taber, and 
his successor in interest, the Estate of Ralph F. Taber, be 
changed and thet Falk, Siemer, Glick, Tuppen & Maloney, 2200 
Main Place, Buffalo, New York, be substituted as attorney for 
the Estate of Ralph F.Taber, a defendant herein, in the place 
and stead of McDonough, Boasberg, McDonough & Beltz, 930 Walbridge 


Building, Buffalo, New York. 


Dated: March ‘: , 1974. 
f 


oo 


of _ 
mee. oe, e fod Vile = 
Charles J. McDonough, Esq. 
McDonough, Boasberg, McDonough & Beltz 
Retiring Attorney for Defendant 


LY: he 


Trust Officer 
Marine Midland Bank-Western 
Executor for Estate of Ralph F. Taber 


or RE 


Edward D D. . Siemer, - Esq. 
Falk, Siemer, Glick, Tuppen & Maloney 
Substituted Attorney for Defendanc 


Notice of Substitution of Falk, Siemer, Glick, Tuppen and Maloney 
as Attorneys for Estate of Ralph F. Taber. 


STATE OF NEW YORK) 
COUNTY OF ERIE $8.3 
CITY OF BUFFALO ) 


On this i) day of March, 1974, before me personally 


appeared L. D. Sheldon, to me known, and known by me to be the 
same person who executed the Consent to Change of Attorney and 


acknowledged to me that he executed the same. 


JOHN D. DRULLARD 
Notary Public, State of New York 
Qualified in frie County 
My Commission Expircs zich 30, 13/9 
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Notice of Substitution of Falk, Siemer, Glick, Tuppen and Maloney 
as Attorneys for Estate of Ralph F. Taber. 


CERTIFICATE OF SERVICE 


I hereby certify that on March id » 1974, copies 


of the foregoing Consent to Change of Attorney and Notice were 
mailed postage prepaid to: 


David Sweet 

Heffernan, Sweet & Murphy 
1202 Marine Trust Building 
Buffalo, New York 14203 


Robert M. Hitchcock 

Phillips, Lytle, Hitchcock, Blaine & Huber 
1330 Marine Trust Building : 
Buffalo, New York 14203 


Harold J. Boreanaz 
Boreanaz, O'Shea & NeMoyer 
736 Brisbane Building 
Buffalo, New York 14203 


Charles J. McDonough 

McDonough, Boasberg, McDonough & Beltz 
930 Walbridge Building 

Buffalo, New York 14202 


Deanne C. Siemer 
2200 Main Place 
Buffalo, New York 
852-6670 
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HEFFERNAN, SWEET & MURPHY 
ATTORNEYS AT LAW 
1202 MARINE TRUST BLOG. 
JAMES ®. HEFFERNAN BUFFALO, N.Y. 14203 


one & avenr March 20, 1976 
SUGE mS 4 mu ary. 4 TELEPHONE 8684-8960 
qe. AREA CODE 716 


Gea, John F, Curtin 

Vaited Stetes District Judge 
United States Courthouse 

64 Court Street 

Beffalc, Mew York 14202 


Res Leese wa, Teber Instravent Corporation, et ai 
Civil Action Ho, 1967-182 

Raab vs, Taber Instrument Corporation, et ai 
Ciwil Action Ho. 1967-190 


Dear Judge Curtin: 


fhe purpose of this letter is to report on the 
gaurrent status of the above setions and developments that 
heve taken place gince the status conference of February 7, 
1974. 


Ao you will recall, the conference om February 7, 
1974, wes attended by Arthur Mm. Sherwood of mr. Hitchcock's 
office, Cherries J. McDonough and curselves. We infcrmed you 
that we hed been waiting for seme time for ward ss to 
whether Mr. McDonough was to be replaced as trial counsel in 
theae onges by Sdward D. Slamer, and Kr. MeDonough then 
announced that it bed been Gecided that xr. Slemer would 
gepiece him ae coungel for the Betate of Ralph FY. Taber bat 
that pr. MeDoneugh intended to remin in the case as trial 
eounsel for the defendants Teber Instrument Corporstion, 
Managen and Wildebranét. 


Yhe question of possible consolidation cf the two 
actions wes then digcussed and Mx, Mebonowgh voiced his 
ohjection, You informed us that wereld Boreanaz, represent~- 
ing the defendant Himmelfarh in the Raab case, wea engeged 
@leeuwhere but had left word with you thet be would eppose 
eonsolidaticn. 


| BEST COPY AVAILABLE 
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March 20, 1974 
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You then scheduled a further conference ot 9130 
A, M. on February 22, 1974, stipulating thet all eowsel, 
including Mr. Giemer, were to be present. We were later 
informed by the Clerk of the Court that that conference had 
been cenceled because of the death of Judge Henderson and 
that a new dste would be set by the Court. As yet, that 
date hase not been eet. 


On February 14, 1974, we served formel notice of 
motion for consolidation, returnable February 21, 1974, upon 
counsel of cecord, and upon Merine Midland Bank ~ Western o@ 
Co-Emecutor of the Estate of Ralph FY, Taber, since no notice 
of substitution of mr. Siemer had been received, and we also 
delivered a copy to mr. Siemer. Mr, Siewer‘’s firm there- 
after served a notice of substitution in the Less cape, and 
at their request, the motion was adjourned to rebruary 28, 
1974, and again to march 18, 1974, so that they could 
prepare, In the meantime, we loaned them pleadings and 
other documents in both cases as they requested. 


By last rridey, March 15, 1974, we had receimd no 
answering effidevite frou enyone and were wumable to resch 
any of the opposing counsel, except for Mr, Hitchcock, to 
learn when theirs papers woald be received ané whether they 
intended to proceed with the motion on the 18th, The motion 
was therefore adjourned to march 25, 1974. 


We have received today notice of substitution of 
mr. Slener’s firs ee attorneys for the Estate of Relph FP, 
faber in the Raab case, 


We are well svere that these cases sre overdue for 
¢xial and wish to avoid any further preliminary skirmishes, 
such as litigation ower the question of consolidation, which 
will further delay getting then set down for trial, We 
have, therefore, reviewed this question and frankly feel 
that it 4s nct worth pursuing, in view of all of the cir 
cumstances, We recognize that the joining of the two cases 
for trial might produce additional and annecessary 
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complications in what are already sufficiently cenplex 
matters, In addition, we have now satisfied ourselves that 
the law will permit us to use in the Raab action, if nec- 
essary, the extensive pretrial depositions taken in the Less 
action, without consolidation or joint trial, Also, as 
opposing counsel have indicated during pretrial discussions 
held before Magistrate Maxwell, it appears likely that once 
the Less case has been resolved the Raab case can be settled 
rather readily. 


Aecordingly and for the abeve resreons, we now 
hereby withdrew our motion for consolidation, and ask that 
the Less cece proceed to trial, with the Asab case to be 
tried et a ister date. 


We would like to tarn to the matter of trist 
counsel, As the Court knows, kr. MeDonough will take the 
witness etand on verious important end sensitive areas of 
the case, a¢ will the undersigned and my partner, 

Mr. Murphy. It therefore appears thet it would be improper 


under the canons of ethics for Mr. MceNonough or any member 
of his firm, or for any mewber of our firm, to act eg trial 
eounsel in these cases, The Court indicated ite own concern 
over this question at a pretrial conference, Despite the 
eubstitution of mr. Sleser as counsel for the Estate of 
Ralph ¥F. Teber, Mr. KeDonough apparentiy intends to renain 
as trial counsel for other defentants. We feel thet he 
should be diaqualified ané we hereby put on record our 
objection te his remaining ae trial counsel, In eccordance 
with tho requirements of the canons of ethics on this ques- 
tion, we have arranged for outside trial counsel and feel 
thet Mc. McDonough ant/or hie clients should do likewise. 

We respectfully request that the Court convene another meet- 
ing to resolve this question and to consider the fixing of a 
terial date in the Less case. 


Yery truly yours, 
SEFPERIAN, SWCET & MURPHY 
DLS segs 


Bys bawdl prec? 
CCs All Counsel of Pecard 


BcC: David E. Montgomery, Esq. 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


eee 


JOSEPH F. LESS, 
Plaintiff, 
v8. 


TABER INSTRUMENT CORPORATION, 

RALPH F. TABER, CIV. NO. 1967-182 
JOSEPH P. D' ANGELO, 

BENJAMIN MANASEN, 

ERVIM HIMMELFARB, and 

WARREN J. HILDEBRANDT, 


MEMORANDUM OF PUINTS AND AUTHURITIES OF 
DEFLNDANT ESTATE OF RALPH F. TABER IN 
OPPOSITION TO MOTION TO CONSOLIDATE 


Falk. Siemer, Glick, Tuppen & Maloney 


2200 ERIE COUNTY SAVINGS BANK BUILDING 


Burraco. New Yorn 14202 
Anca Cone 716 852-6670 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


Sense 


JOSEPH F. LESS, 
Plaintiff, 
vs. 


TABER INSTRUMENT CORPORATION, CIV. NO. 1967-182 
RALPH F. TABER, 

JOSEPH P. D' ANGELO, 

BENJAMIN MANASEN, 

ERVIN HIMMELFARB, and 

WARREN J. HILDEBRANDT, 


Defendants. 


a 


MEMORANDUM OF POINTS AND AUTHORITIES OF 
DEFENDANT ESTATE OF RALPH F. TABER IN , 
OPPOSITION TO MOTION TO CONSOLIDATE 


This is an action for rescission of a contract 
that is brought under Sections 10(b) and 29(b) of the 
Securities Exchange Act of 1934. 15 U.S.C. §§78j(b), 
78cec(b). Plaintiff in this action seeks to-consolidate it 
with an action entitled Raab v. Taber Instrument Corp., 
Civ. No. 1967-190, (hereinafter the "Raab action") also 


pending in this court. 


140 


Memorandum of points and authorities of defendant 
(Est. of Ralph E. Taber) in opposition 
to motion to consolidate. 


Defendant, Estate of Ralph F. Taber* (herein- 
after "Taber''), opposes plaintiff's motion on the grounds 


that: (1) there are no common questions of fact or law as 


required by Rule 42(a), Federal Rules of Civil Procedure; 
(2) these are actions to be tried before a jury and the con- 
solidation would cause unnecessary complexity and confusion 
of the issues; (3) consolidation of these two actions would 
greatly prejudice defendant Taber and make faactathte a fair 
and impartial trial with respect to either action; and (4) 
the plaintiff has not sustained his burden of proof that 
consolidation would result in greater convenience or economy 


of effort for the court or the parties. 


STATEMENT OF FACT 
The Less action and the Raab action grew out of 
two entirely distinct factual settings. As will appear from 
the description set out below, the only common aspects of 
these two cases are that both actions are brought under the 


same provisions of federal statute and both actions involve 


TF 
*Ralph F. Taber was a named defendant in the complaint filed 
on May 8, 1967. Taber died on or about February 16, 1973, 
and on July 3, 1973 letters testamentary were issued by the 
Surrogate's Court of the County of Erie to Cindy R. Taber and 
Marine Midiand Bank as Executors. Thereafter, on September 11, 
1973, on motion of plaintiff, this court entered an order 
substituting Cindy R. Taber and the Marine Midland Bank as 
defendants. The references to 'paber' and "Estate of Ralph F. 
Taber" herein are to these Executors as party defendants. On 
February 21, 1974, by consent, the firm of Falk, Siemer, Glick, 
Tuppen & Maloney was substituted as counsel for the Estate of 
Ralph F. Taber. 


aes 
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the sale of shares of stock in Taber Instrument Corporation. 
These common aspects are far outweighed by the dissimilar 
aspects of the two actions as readily appears from the 
pleadings and the extensive discovery already conducted in 
these actions. : 
The Less Action 

Joseph Less, the plaintiff in this action, 
(hereinafter "Less") became acquainted with Taber in the 
late 1930's, and has alleged that he participated in 1941 
when Taber Instrument Corporation (hereinafter "TIC") was 
formed. (Complaint, 42). Less testified that he and Ta>«r had 
been good friends for 36 years (1.762) and Less was Vice Presi- 
dent in charge of manufacturing at TIC from 1942 until he was 
discharged in January, 1965. (T.639). The Comptroller of TIC 


testified that, beginning in 1956 and at various times there- 


after, Less received shares of TIC stock. (T.273-75). By 1965, 


‘Less testified that he had eccumulated 14,100 shares of TIC 


stock. (T.598-99). 


*References "T."' are to pages in the transcripts of depositions 
in the Less action taken at various times between July 31, 1967 
and October 1, 1970. Eleven volumes of the transcripts are 
numbered serially and the remaining five volumes are each 
numbered independently. The citations herein are only to three 
of the serially numbered volumes. 

Pursuant to a stipulation of counsel, these transcripts have 
not been filed with the court. Therefore copies of the volumes 
of transcript containing the pages cited herein have been filed 
with this Memorandum. 
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Several of Less' relatives also worked at TIC 
prior to 1965. Stanley C. Less, who was Joseph Less' 
brother, was employed by TIC as a toolmaker. (7.632). 
Donald Less, who was Joseph Less' son, was employed by 


TIC as a mechanical engineer and Donald Joselyn, who was 


Joseph Less' son-in-law, was employed by TIC as a salesman. 


(T.609, 628-29). 

Less testified that in 1964 he used TIC materials, 
equipment and time for his own private engineering projects 
(T.642-63, 671); and that he removed a lathe and other equip- 
ment from TIC for his personal use. (T.686-87, 690-91). Less 
further testified that by early January, 1965, he and two of 
his relatives who were or had been employed by TIC had begun a 
business to produce pressure transducers, the same product 
produced by TIC. (T.583-85, 627, 700). Taber became aware of 
these activities in January, 1965, and Less and his relatives 
were discharged by TIC on January 21, 1965. (1.722, 740, 758-60). 

Less testified that in February, 1965 and April, 
1965 there were exchanges of letters between TIC and lawyers 
representing Less with respect to the sale to TIC of the shares 
of TIC stock held by Less. However no agreement was reached, 


(T.729-30, 732). On August 2, 1965, Viatran Corporation, the 
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business which Less and his relatives had set up, sold its 


k 
first pressure transducer. Shortly thereafter, on 


Augus€ 30, 1965, TIC brought an action against Less, his 
son, his son-in-law and Viatran Corporation to enjoin 
Viatran Corporation from producing pressure transducers, 
for an accounting with respect to any profits, and also for 
damages in the amount of $250,000 against Less and his 
relatives involved in the business.” 

On a motion for preliminary injunction, Less and 
his son stated in affidavits” that Viatran Corporation had 
no other product than the pressure transducer it was beginning 
to market and that if enjoined from this manufacturing activity, 
it would go out of business. On November 17, 1965, an order 
of King, J. denied the motion for preliminary injunction but 
required that the case be set down for an early trial. 

In October, 1965, Less brought an action against 
TIC for approximately $59,546 in retirement benefits. At the 
same time Less' son, Donald Less,brought a similar action for 
approximately $1,700; and Less' brother, Stanley Less, brought 
~~ *See Affidavit of D. Less {11, sworn to on October 1, 1965 _ 
and served in the action entitled Taber Instrument Corp. v. 
Viatran Corp., unnumbered, Supreme Court, Erie County, filed in 
thir action under cover of a letter from D. Sweet dated 
January 23, 1969. 


**See Complaint, Id. 
*** affidavits of Joseph F. Less, 49; Donald J. Less, 411; Id. 


-5- 
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an action for approximately $18,037 in retirement Saeeties, 

“Less testified that he contacted Ralph Taber on at 
least two occasions after he left TIC with respect to setting 
a price for the sale of his stock to TIC. (T. 729-33, 768-77). 
Less testified that on April 1, 1966, he and his lawyers met 
with a lawyer representing TIC to discuss a settlement of the 
pending litigation against Less and Viatran Corp. that would 
include a sale of Less’ TIC stock to TIC. (T. 743-45). 
Shortly thereafter drafts of settlement documents were 
exchanged, and it is alleged that on May 4, 1966, the settle- 
ment was closed. (Complaint, 419). TIC paid a total of 
$193,046 to Less, $1,701 to Less" son, Donald Less, and 
$16,037 to his brother, Stanley Less. Less delivered 14,1900 
shares of TIC stock to TIC, releases were exchanged, and 
stipulations of discontinuance of the four pending actions, 
a settlement agreement, and certain financing documents were 
signed by the parties. (Answer of defendants TIC et al., 


9937-38). 


*See Complaints in actions entitled Joseph F_Less v. Taber 
Instrument Corp., Donald J. Less v. Taber Instrument Corp., 
and Stanley C. Less v. Taber Instrument Corp., unnumbered, 
Supreme Court, Erie County, filed in this action under cover 
of a letter from D. Sweet dated January 23, 1969. 


145 


‘Jemorandum of points and authorities of defendant 
(Est. of Ralph E. Taber) in opposition 
to motion to consolidate. 


The Comptroiler of TIC testified that after TIC 
acquired these 14,100 shires from Less, TIC distributed 
7,100 of these shares to Irwin Himmelfarb and 7,000 shares 


to Joseph D'Angelo. ‘T. 279). 
Subsequently, on December 30,1966, Teledyne, Inc. 


acquired the assets of TIC in consideration of 45,000 shares 
of Teledyne stock, which, pursuant to a plan of liquidation 
and dissolution adopted by TIC at about the same time, were 
to be distributed to the shareholders of TIC in proportion 
to their stock ownership. (Complaint €21) 

On May 8, 1967 Less brought this action against 
TIC, three of its officers and directors, and two other 
individual defendants, seeking rescission of the sale on 
May 4, 1966 in order that Less could participate in the dis- 
tribution of Teledyne shares pursuant to the agreement of 
December 30, 1966. 

The Raab Action 
Raab testified that he went to work for TIC in 


1952 when his previous employer sold its transducer division 


* 
to TIC. (R.T. 6) Raab said chat he had been in charge of 


—— ans 


*References "RT." are to pages in the transcript of the 
depositions of Junia Raab taken in the Raab action on 
October 1, 1970. 

A copy of tuis transcript is filed herewith. 


=Ju 
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the transducer division that was sold to TIC and sub- 


sequently became manager of the transducer division at TIC. 


(R.T. 7}. Raab remained in his position as Manager of the 
Transducer Division until his resignation from TIC in 
February, 1965. (R.T. 8). It is alleged that by 1965 Raab had 
received 600 ahares of TIC stock from TIC. Complaint 48. 

Raab's activities at TIC were separate end apart 
from those of Less. Less did not supervise the pressure 
transducer activities, (T. 603); and Raab did not supervise 
anything other than the pressure transducer activities (R.T.8). 

Raab testified that on occasion he used his 
expense accouut ac TIC to take his secretary to dinner, 
(R.T. 20); cashed in unused plane tickets purchased for him 
by TIC and used the money to entertain (R.T. 24); made copies 
of certain drawings in the files of TIC and circulated them out- 
side TIC without Ralph Taber's knowledge (R.T. 26-27); removed a 
TIC workbench and other materials for his personal use at 
home (R.T. 30-31); used the expense account of a TIC manu- 
facturer's representative to pay the expenses of a trip to 
Las Vegas for his secretary (R.T. 41); hired two of his 
relatives to work at TIC (R.T. 44); and after resigning from 
TIC, removed from TIC premises a brief case filled with 


materials belonging to TIC. (R.T. 62-63). 
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Raab resigned from TIC on February 18, 1965 
(R.T. 50), and subsequently made a claim for retirement 
Ee ae 


benefits from TIC. TIC refused to grant retirement 


benefits to Raab alleging that because of the incidents 


referred to above and others he did not qualify. (R.T. 48). 
On September 2, 1965, Raab brought suit against TIC 
in Supreme Court, Erie County, demanding judgment for $22,407 
in benefits. (R.T. 47). It is alleged that in May, 1966 there 
were discussions between Raab's attorney and the attorney for 
TIC looking to a settlement of this litigation; that agreement 
was reached on the terms of the settlement in May, 1966 and on 
June 3, 1966, the settlement was closed. (Complaint, 412). ‘Under 
the settlement agreement, TIC paid to Raab a total of $28,354 
and Raab delivered to TIC the 600 shares of TIC stock held 
by him. Releases and stipulacions of discontinuance were 
entered by the parties. See generally R.T. 52-55. 
After TIC received Raab's 600 shares, they were 
retired as Treasury stock and did not share in the Teledyne 
’ distribution. 
On December 30, 1966, Teledyne, Inc. acquired the 
assets of TIC in consideration of 45,000 shares of Teledyne . 
stock. Because he had previously sold his TIC stock, Raab 


did not share in the distribution of the Teledyne stock to 
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TIC shareholders pursuant fe a liquidation plan adopted 
by TIC. 
On May 8, 1967, Raab brought this action against 


TIC, three of its officers and directors, and one other 


individual defendant, seeking rescission of the sale on 


June 3, 1966 in order that Raab could participate im the 


distribution of Teledyne shares. 
ARGUMENT OF LAW 


Plaintiff in the Less action now seeks to consoli- 
date his action with the Raab action so that both actions 
would be tried together and the jury would be presented with 
all facts relevant to either cnbe, As is set out in more 
detail below, plaintiff's motion should be denie’ ~ the 
grounds that: (1) there are no common questions of fact or 
law as required by Rule 42(a), Federal Rules of Civii 
Procedure; (2) these are actions to be tried before a jury 
and the consolidation would cause unnecessary complexity and 
confusion of the issues; (3) consolidation of these two 
actions would greatly prejudice defendant Taber and make 
impossible a fair and impartial trial with respect to either 
action; and (4) the plaintiff has not sustained his burden 


of proof that consolidation woulé result in greater convenience 


& 
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or economy of effort for the court or the parties. 


1. There are no common questions of fact 
or law as required by Rule 42(a). 


The usual situation where consolidation is sought 


involves several individual actions arising out of a single 


e 


incident, such as a highway collision or airplane crash. In 


such cases the facts with respect to the various causes of 


action will be virtually the same except with respect to 
damages, therefore consolidation may be appropriate. However, 
the-Less and Raab actions did not arise out of a single 
incident and the facts with respect to the individual causes 
of action are substantially different. 

Plaintiff apparently bases the motion to consolidate 
on the similar allegations of the two commletats -- that Less 
~-and Raab sold their TIC stock without knowing that TIC had 
engaged in discussions with Teledyne and that an agreement 
in principle had been reached on the acquisition of TIC by 
Teledyne; and that if they had known these facts, they would 
not have sold at the price they received. Less Complaint 
q119-20; Raab Complaint 9413, 14. But similar allegations 
do not support consolidation; only similar proof of fact. 


And when the questions of fact are examined, it is evident 
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that they are substantially different in these two cases. For 


example: 
(a) The date of the sale of TIC stock 
Less alleges that he sold.his stock on May 4, 


1966 and must prove that the sale was on that 
date and not some earlier date. 


Raab alleges that he sold his stock on June 3, 
1966 and must prove that the sale was on that 
date and not some earlier date. 


There is no allegation that the sales were 
part of the same transaction or were in any 
way related. 


(b) The state of the negotiations between TIC and 
Teledyne 


Less must prove that the negotiations between 
TIC and Teledyne had resulted in "an agreement 
in principle" by May 4, 1966 or some earlier 
date. ; 


Raab must prove the state of the negotiations 
as of June 3, 1966 or some earlier date. 


In volatile matters such as acquisition nego- 
tiations in this industry, these are two 
distinctly different time frames and the proof 
will, of necessity, be different. 


(c) The disclosure by the buyer or its agents with 
respect to the TIC-Teledyne negotiations 


Less alleges that he (or his representative) 
was contacted by Messrs. D'Angelo, Bartlo, 
Hildebrandt, and McDonough and that he, Less, 
contacted Ralph Taber with respect to setting a 
price for the sale of Less’ stock. Less' rep- 
resentatives during this period were Messrs. 
Sweet and Murphy. Defendant D'Angelo alleges 
that on or about April 2, 1966 he informed 

Less of the TiC-Teledyne negotiations. 
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Raab alleges that he (or his representative) 
was contacted by Praker, D' Angelo and 
McDonough with respect to setting a price 
for the sale of his stock. Raab's represen- 
tative during these discussions was Mr. Ness. 


There is no allegation that any of the negotia- 
tions for the purchase of the Less or Raab stock 
were joint negotiations or otherwise were in any 
way related. The defense with respect to 

Dr. D'Angelo's disclosure applies only to the 
Less action. 


(d) The acquisition of the requisite knowledge 
by the seller independent of disclosures by 
the buyer. 


Less alleges that he was a founder of TIC and 
had been employed by TIC since it opened its 
doors in 1940. Less stated that he had been a 
good friend of Ralph Taber for 36 years. Less was 
employed as Vice President in charge of manufac- 
turing at TIC. He was discharged on January 21, 
1965 and subsequently initiated at least two. 


contacts with Ralph Taber with respect to the 
sale of his stock. 


Raab alleges that he came to TIC in 1952 and 

was the Manager of the Transducer Division. He 
alleges that he resigned from TIC on February 18, 
1965. Raab has not testified to any personal 
contacts with Ralph Taber about the sale of 

his stock. 


Less and Raab occupied different positions at TIC; 
had different relationships with Ralph Taber; left 
TIC at different times; and terminated their 
employment with TIC under different circumstances. 
Their individual sources of information and possi- 
bilities of acquiring the requisite knowledge of 
the TIC-Teledyne negotiations independent of 
disclosures by the buyer were substantially 
different. 
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(e) The effect on the seller's individual judgment. 


Less was faced with a lawsuit by TIC that 
could have closed down his son's business. 
This business also employed his son-in-law. 
There were pending claims on behalf of Less, 
his son and his brother for retirement bene- 
fits from TIC. The sale of Less’ stock was 
a part of the settlement of these four law- 
suits. 


Raab had brought suit for his own retirement 
benefits and was faced with a defense by TIC 
that raised numerous instances of allegedly 
improper conduct on the part of Raab while he 
was employed by 2, Proof of these facts 
could have affected Raab's current job with 
another employer. The sale of Raab's stock 
was a part of the settlement of this lawsuit. 


The factors affecting the individual judgment 
of Less and Raab arise out of totally different 
factual situations and are in no way related. 


(£) The outcome of the sale transaction. 


Less' shares were subsequently sold by TIC to 
Messrs. D'Angelo and Himmelfarb. This apparently 
caused Less to name Himmelfarb as a defendant. 


Raab's shares were retired by TIC and became 
Treasury stock. Mr. Himmelfarb played no role 
in the Raab transaction and is not a defendant 
in-the Raab action. 


The shares acquired from Less and Raab were 
treated differently by TIC. The Less shares 


participated in the Teledyne distribution but 
the Raab shares did not. 


Thus, with respect to each of the principle elements of these 


actions, there is no common question of fact. 
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Similarly, there is no common question of law. The 
plaintiff's theory of liability is based on Rule 10b-5, promul- 
gated under Section 10(b) of the Securities Exchange Act of 
1934. That rule provides in pertinent part: 

"Tt shall be unlawful for any person, directly 

or indirectly, by the use of any means or 

instrumentality of interstate commerce, or of 

the mails...(2) to make any untrue statement 

of a material fact or to omit to state a material 


fact necessary in order to make the circumstances 
under which they were made, not misleading." 


The sanction for violation of Rule 10b-5 is found in Section 
29 of the 1934 Act which provides that any contract made in 
violation of the Act or any rule of the Commission shall 

be void. The questions raised by the pleadings with respect 
to the applicability of Rule 10b-5 to the transactions 
between TIC and Less, and between TIC and Raab are fact 
questions.” These fact questions are not common to the two 
transactions within the meaning of Rule 42(a) because they 
must be determined separately with respect to the circum- 


stances of each transaction. 


cece etn heaton eee 


*these fact questions are: (1) whether the transaction was by 
the use of the mails or other means or instrumentalities of 
interstate commerce; (2) whether any untrue statements of 
material fact were made and (3) whether there were any omissions 
to state a material fact. 
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Memorandum of points and authorities of defendant 
(Est. of Ralph E. Taber) in opposition 
to motion to consolidate. 


The only other questions of law raised by the plead- 


* 
ings are the denial of jurisdiction over the subject matter 


5, ak 
and person of the defendants. Neither of these can be 


categorized as common questions of law within the meaning of 


Rule 42(a). / 


4 


2. Consolidation would cause unnecessary 
complexity and confusion of the issues. 


_conrusion of 
Each of the cases sought to be consolidated 
involves a single sale transaction and the related negotiations 
that preceded the sale. The Complaint in each of these cases 
demands a jury trial. If the cases were tried separately, each 
would proceed expeditiously and there would be no need for lengthy 
clarifying statements of counsel as to which facts applied to 
which case. If the.cases are consolidated and tried together, 
there is a substantial chance that the jury will be confused 
over what persons said what to whom during the negotiations, and 
what plaintiff or defendant knew what fact at the two different 
dates of sale. Although the negotiations were conducted entirely 
separately, and in some substantial part ty different persons, 
there were some instances in which the same persons took part in 
both negotiations. 


LT..." 
*answer of defendant D'Angelo to Less Complaint, q15; Answer 
of defendant D'Angelo to Raab Complaint, 415. 
kk 
Answer of defendant D'Angelo to Less Complaint, 416-17; 
Answer of defendant Himmelfarb to Less Complaint, q9-10; Answer 
of defendant D'Angelo to Raab Complaint, §16-17. 


-16- 
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Memorandum of points and authorities of defendant 
(Est. of Ralph E. Taber) in opposition 
to motion to consolidate. 


For example, Dr. D'Angelo took part in some 
aspects of the negotiations with both Less and Raab. Dr. 
D'Angelo's testimony will be very important with respect to 
the Less case because his Answer to the Comple nt asserts that 


he informed Less of the negotiations between TIC and Teledyne 


before Less sold his stock to TIC. However, D'Angelo's role 


in the Raab negotiations would be confusing since those 


negotiations were conducted in a different context during 
1965. Further, the issue with respect to whether Dr. 
D'Angelo was an agent of TIC or acting independently arises 
at different times and under different circumstances in 
the Less and Raab actions, and if these actions were tried 
together, this would cause confusion that could only be 
to the detriment of defendant Taber. 

Even if there were questions of fact and 
law common to these actions, if consolidation would burden 
the parties and the jury by causing unnecessary complexity 
and confusion of the issues, a notion for consolidation 
should be denied. See e.g. St. Paul Fire & Marine Ins. Co. 
v. King, 45 F.R.D. 519 (W.D. Okla. 1968); Bascom Launder Corp. 
v. Telecoin Cory., 15 F.R.D. 277 (S.D.N.¥. 1953); Atkinson v. 
Roth, 297 F.2d 570 (3¢ Civ. 1961); Schacht v. Javits, 53 


F.R.D. 321 (8.D.N.Y. 1971). 
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3. Consolidation would cause serious 
prejudice to defendant Taber. 


The Less and Raab actions are based on separate 
transactions and defendant Taber is entitled to have his 
liability with respect to each of these transactions deter- 
mined separately. Yet the mere existence of the Raab claim 
will seriously affect the jury's ability to make a totally 
separate determination. If the cases were tried separately, 
the jury in the Less action would have no knowledge of the 


Raab transaction as it would not be relevant in any way to the 


Less transaction. Similarly, the jury in the Raab action would 


not have before it any aspect of the Less transaction. However 
if the cases are tried together there is the irresistable 
influence upon the jury's thinking that not just one, but two 
transactions were entered into by TIC to re-acquire some of its 
outstanding stock prior to the sale of TIC's assets to Teledyne. 
Although the transactions are independent and are not alleged 
to be connected in any way, it is impossible by instructions to 


segregate them in the minds of the jury. 


Further, the actions brought by Less and Raab are 
greatly disparate. Less' Complaint demands damages in the 
amount of $1,400,000 if rescission is unavailable. Raab's 


Complaint demands damages of only $60,000 if rescission is 
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(Est. of Ralph E. Taber) in opposition 
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unavailable. Yet, from the pleadings it appears that the 


Raab action may have strengths totally lacking in the Less 


action. For example, the Raab sale took place at a date 


alleged to be closer to the closing of the sale of TIC's 
assets to Teledyne and thus closer to the reaching of any 
"“apreement in principle" as is alleged in both complaints. 
While one of the Answers presents an aljegation of disclosur- 
in the Less action no similar positive defense is asserted in 
the Raab action. By linking a relatively small action with 
greater strength to a relatively much larger action with much 
less strength, the openive inferences connected with the small 
action are inescapably associated with the larger action. 

The prejudice to defendant Taber is plain. Con- 
solidation of these two actions would preclude the jury 
from deliberating effectively and thoroughly on the separate 
liability of each defendant in these two separate cases. 
As was held in Bascom Launder Corp. v. Telecoin Corp., 15 
#.R.D. 277 (5.D.8.%. 1953): 

"Although it is highly desirable that judicial 

effort as well as that of counsel be conserved 

and the expense of litigation be reduced by 

the elimination of duplicitous trials, a consolida- 


tion of actions may not be granted where it may 
result in prejudice to one or more of the parties." 
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to motion to consolidate. 
See also United States v. Lustig, 16 F.R.D. 378 (CS. D.N.Y. 1954); 
Capstraw v. New York Central R. Co., 15 F.R.D, 267 (N.D.N.Y.1954); 
cf, Sox _v. Hertz Corp., 262 F. Supp. 531 ().S.C. 1967); State 
Mutual Life Assurance Co. v. Peat, Marwick, Mitchell & Co., 49 


sada nie eee 


¥.R.D. 202 (S.D.4.¥. 1969). 


4. There is no indication that consolidation 


would result in greater convenience or 
economy of effort for the court or the 
parties. ' 


The convenience and economy that arise out of 
consolidation come in large par* from avoidance of dupli- 
cation of testimony that would occur if separate trials 
were held. In these actions, a comparison of the :testimony 
that would be given.in separate and consolidated trials 
indicates very little, if any, convenience and economy would 


be achieved by consolidation. 


The negotiations that preceded each sale were 


conducted separately and to some extent by different 
persons. The sales were made under different circumstances 
and as a part of the settlement of totally unrelated litiga- 
tion. The sellers had very different backgrounds, positions 
and access to information. Each seller left TIC under 


different circumstances. The date, amount, and effect of 
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each sale was different. TIC even treaved the shares 
acquired as a result of these sales differently. 
The only possible overlap in testimony in the two 


actions is that of Dr. D'Angelo with respect to the develop- 


ment of the TIC-Teledyne negotiations. There were only two 


other principals in those negotiations -- Ralph Taber, who 
is deceased, and Charles McDonough who has declined to 
testify on grounds of lawyer-client privilege. Since Dr. 


D'Angelo is a defendant and since Mr. MdDonough is counsel 


for several defendants, plaintiffs should not be permitted 
to urge any inconvenience to them as a basis for this motion. 
Plaintiff has the burden of proof with respect to 
the greater convenience and economy of effort that would 
result from consolidation. Where this burden has not been 


sustained, the motion should be denied. 


CONCLUSION 
For the reasons stated above, defendant Estate of 
Ralph F. Taber respectfully requests that the motion for 


consolidation be denied and that this action be tried 
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(Est. of Raiph E. Taber) in oyposition 
to motion t« consolidate. 


independently of the action entitled Raab v. Taber Instrument 


Corp., Civ. No. 1967-196, also pending in this court. 


Respectfully submitted, 


(2 


Deanne C. Siemer 
2200 Main Place 
Buffalo, New York 14202 


852-6670 
OF COUNSEL: 


Falk, Siemer, Gli Tuppen & Maloney 
2200 Main Place 


Buffalo, New York 14202 


Dated: March 22, 1974. 
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CERTIFICATE OF SERVICE 


I, Deanne C. Siemer, do certify that on this 
22nd day of March, 1974, I caused to be delivered, by hand, 
a copy of the Memorandum of Points and Authorities of 
Defendant Estate of Ralph F. Taber in Opposition to Motion 
to Consolidate, to 

David Sweet . 

Heffernan, Sweet & Murphy 

1202 Marine Trust Building 

Buffalo, New York 14203 

Robert M. Hitchcock 

Phillips, Lytle, Hitcncock, Blaine & Huber 
1330 Marine Trust Building 

Buffalo, New York 14203 


Harold J. Boreanaz 


Boreanaz, O'Shea & NeMoyer 
736 Brisbane Building 
Buffalo, New York 14203 


. Charles J. McDonough 
McDonough, Boasberg, McDonough & Beltz 
930 Walbridge Building 
Buffalo, New York 14202 


Deanne C. Siemer 
2200 Main Place 


Buffalo, New York 14202 
852-6670 


Counsel for defendant 
Estate of Ralph F. Taber 
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United States District Court 


FOR THE 


Western District Of New York _ 
Joseph F. Less & Junia 
E. Raab 


Vv. 


Civ-1967-182-190 
Taber Instrument Company, et al a ¢ 


Curtin 
TAKE NOTICE that the above-entitled case has been set for Meeting with Judge /at 


Buffalo, NeY. » on April 29 , 1974 , at 3:00 P.M. 


Date Mareh 26 , 1974 JOHN K. ADAMS 


By ee /oes Pi fege UG PON Dae Na 
ig Deputy Clerk. 


To Robert M. Hitchcock, Esq. 
David L. Sweet, Esq. 
Cherles J. McDonough, Esq. 
Edward D. Siemer, Esq. 
Harold Boreanaz, Esq. 
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Letter from Clerk directing McDonough to secure alternate 
counsel and setting next pretrial meeting for June 3, 1964. 


OFFICE OF TIE CLERK 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 
UNITED STATES COURTHOUSE 
NIAGARA BGUARE 
BUPPALO, WM. Y. 14208 


May 1, 197) 


Mr. David Le Sweet, Atty. Mr. Ross L. Runfola, art 
1202 Marine Trust Bldg 1360 Statler Hilton Hote 
Buffalo, N.Y. 14203 Buffalo, N.Y. 14202 


fir. Charles J. MoDonough, Atty. Mr. Edward D. Siemer, Atty. 
930 Walbridge Bldg. 2200 Erie County Benk Bldg. 
Buffalo, H>Ye 14202 Buffalo, N.Y. 02 


Mr. Robert M. Hitchcock, Atty. Mr. Harold J. Boreanaz, Atty. 
3400 Marine Midland Center 736 Brisbene Bldg. 
Buffalo, He¥Y. 14203 Buffalo, KeY. 14203 


Ret Civ-1967-182 Joseph F. Less va Taber Inst Co, et al 
Civ~1967-190 Junia E. Raab vs. Taber Inst Co, et al 


Gentlemen’ 


On April 29, 197k, the court held a meeting with the attorneys 
for the parties in this action. It appears that Charles 4%. McDonough» 
attorney for The Taber Instrument CoéWarren J. Hildebrandt ,will be 
an important witness durifg the trial of this case. For that reason, 
in the court's opinion, he will not be able to serve as trial counsel. 
The court directs that he discuss this matter with his clients as 
soon as possible so that substitute trial counsel may be obteined. 


Another ettorney in his firm will be substituted for Mr. Robert 
Hitchcock. ) 


Further proceedings are adjourned until June 3, 197) at 2:00 P.M. 
to set a trial date. 


Very truly yours, 
JOHN K. ADAMS, Clerk 


By? 
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Order That Less v. Taber Instrument Corp. et al. Should 
Proceed First and That Raab vs. Taber Instrument Corp. et al. 


Be Deffered Until After the Less Trial. 
UNITED GEATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


Te 


JOSEPH F. LESS, 
Plainti£et 


Se Civil 1967-182 
FABER IMSTRUMERT CORP., et al., 


Defendants 


Civil 1967-190 


At the June 3, 1974 meeting of attorneys with 
the court, it was agreed by all counsel that the trial 
in the case of Less va Tabes Instamment Comp., Ot Ble» 
Civil 1967-162, sheuld procesd first and that the pro- 
ceedings in the case of Juaia Bash v. Taber Ipstrun 
ment Gorp., st ale, Civil 1967-190, be éeferreé until 
after the Less trial. i. MeBonough reported to the 


court that Warren J. Hildebrandt was now represented 


by attorney Victor f. pusek. Mr. Pusak could not be 
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Proceed First and That Raab vs. Taber Instrument Corp. et al. 
Be Deferred Until After the Less Trial. 

present at the meeting on the 3rd, but, with the consent 
of counsel, the court met with Mr. Pusak on ths 4th and 
he reported to the court that he ie retained to repre- 
sent Mr. Hildebrandt and would be ready for trial in 
mid-October, 1974. 

During the June 3 meeting, Mr. Madonough re- 
viewed the present corporate organization of Taber Iin- 
strument Corporation and expressed his opinion that 
because of the present state of affaires of the corpora- 
tion, there were no stockholders or @irectors able to 
act to retain an attorney to represent the corporation. 
It was suggested that the court appoint a trustee to act 
in behalf of the corporation. The matter was adjourned 
until dune 24, 1974 to permit counsel to submit a plan 


to the court so that representation fox the corporation 


could be obtained. 


Because attorneys Arnold Selman, Ross kunfola 


and Victor Pusak were only recently retained in this case, 
further leave was given to them to file motions or to . 
take depositions. his work should be done not later than 


the 24th of June, 1974. 
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Order That Less v. Taber Instrument Corp. et al. Should 
Proceed First and That Raab vs. Taber Instrument Corp. et al. 
Be Deferred Until After the Less Trial. 


Plaintiff moved for an early trial date, sug- 
gesting September, 1974. After conferring with all 
counsel, including Mr. Fusak on June 4, it appears te 
the court that the earliest practical trial date is aid- 
October. Therefore, the court sets Tuesday, October 15, 
1974 as the Gate for trial. At the June 24 meeting of 
counsel, the court will determine the pretrial stepe 


necessary so that the October setting can be met. Ba= 


fore June 24 the attorney for the plaintiff shall meet 


with the Clerk to prepare an exhibit list getting forth 
all exhibits which . : intends to use at the time of 


trial. 


ted States District Judge 


DAFED: dune 14, 1974 
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Letter from Clerk setting pretrial meeting 
for September 24, 1974. 


OFFICE OF THE CLERK 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW vyORK 
UNITED GTATES COURTHOUSE 


MIAGARA SQUARE 


BUPPALO, M. V. 14208 


David L. Sweet, Esde 
1202 Marine Trust Bldg. 
Buffalo, N.Ye 


Deanne C. Siemer 
2200 Erie County Savings Bk 
Buffalo, NeY. 


September 17, 1974 


Arnold M. Zelman, Esqe 
1360 Statler Hilton Hotel 
Buffalo, N.Y. 


Harold J. Boreanaz, Esqe 
736 Brisbane Bidg. 
Buffalo, N.Y. 


Robert M. Hitchcock, Esqe 
34.00 Marine Midland Center 
Buffalo, NeYe 


Re: Civ-1967-182 Joseph Less v8- Taber Inst Co, et al 


Taber Inst Co, et al 


Civ-1967-190 Junia E. Raab vs. 


Dear Miss Siemer & Gentlemen: 

Judge Curtin will hold a meeting with the attorneys in the 
above entitled cases on September >» 197% at 9:00 A.M. If there 
4s anyone who cannot attend, please contact the undersigned as 
soon as possible. 

Very truly yours, 


JOHN K. ADAMS, Clerk 


By? 
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Notice of pretrial conference on March 19, 1975. 


OFFICE OF THE CLERK 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 
UNITED STATES COURTHOUSE 
NIAGARA SQUARE 
BUFFALO, N. Y. 4202 


February 13, 1975 


David L. Sweet, Esq. Arnold M. Zelman, Esq. 
1202 Marine Trust Bl’g. 1360 Statler Hilton Hotel 
Buffalo, N.Y. Buffalo, N.Y. 


Edward D. Seimer, Esq. arold J. Boreanaz, Zsq. 
2200 Erie County Savings Bk 7 Brisbane Bldz. 
Buffalo, N.Y. Buffalo, N.Y. 


Robert M. Hitchcock, =sq. 


3400 Karine iiidland Center 
Buffalo, N.Y. 


Re: Civ-1967-190 Junia E. Raab vs. Taber Inst. Co. et al 


Gentlemen: 


Judge Curtin will hold a pre-trial conference in the above 
entitled case on March 19, 1975 at 9:30 A.M. Ps 


Very truly yours, 
JOHN K. ADAMS, Clerk 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


zaakRekReR RRR KR Ke KR KR KR RK KR KEKE 


JUNIA E. RAAB, 


Plaintiff, 
CIVIL DOCKET 
=V= NO. 1967-190 


TABER INSTRUMENT CORPORATION, a New York 
Corporation; JOSEPH P. D'ANGELO, also known 
as FRANK WEBER, BENJAMIN MANASEN, and 
WARREN J. HILDEBRANDT 


CINDY R. TABER and MARINE MIDLAND BANK- 
WESTERN, Executors of Ralph F. Taber, 
Deceased, 


Defendants. 


ek keke RRR RK KR RRR RR KR KR KR KE 


Proceedings held before the HON. JOHN T. CURTIN, United 


States District Judge, in Part I, United States Court House, 


Buffalo, New York, on March 19, 1975. 


APPEARANCES : HEFFERNAN, SWEET & MURPHY, Attorneys for | 
the Plaintiff; DAVID L. SWEET, Esq., | 
of Counsel. 


FALK, SIEMER, GLICK, TUPPEN & MALONEY, 
Attorneys for the Defendant Estate of 
RALPH F. TABOR; Ms. DEANNA C. SIEMER, of 
Counsel. | 


BRENNAN, CALLAHAN, TESSEYMAN, ZELMAN & 
RUNFOLA, Attorneys for the Defendant 
BENJAMIN MANASEN; ROSS L. RUNFOLA, Esq., 
of Counsel. 


HODGSON, RUSS, ANDREWS, WOODS & GOODYEAR, 
Attorneys for the Defendant WARREN J. 
HILDEBRANDT: WIGROR T. FUZAK, Esq-, of 


ere} EPORTERS. U S DISTRICT COURT 
DISTRICT OF NEW YORK 
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In the Raab case, Miss Siemer, Mr. 


Fuzak, Mr. Runfola, Mr. Sweet, nice to 


see you all again. Mr. Runfola, you weren't 


around before. 
RUNFOLA: No. 
COURT: Mr. Zelman was. 
RUNFOLA: Arnold Zelman was, vour Honor, and I 
had the unfortunate situation- - - 
Does your appearance mean that we 
are in for trouble? 
Where is Mr. Hitchcock. 
If no money means trouble, your Honor, 
we are in for trouble. 
Mr. Hitchcock is in Florida. 


I see. I suppose Mr. Hitchcock 


out of this now, right? 

I think not, your Honor. 
committed to the firm to wrap 
D'Angelo matters. 


I see. 


I received a letter from John Adams 
explaining they have received a letter 
from the firm. 

I see. He sent a copy to everyone 


and he said his client D'Angelo will not 


H. T. NOEL & E. F. KNISLEY 
OFFICIAL REPORTERS. U 5 DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 
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Transcript of Proceedings Held March 19, 1975. 
be participating in the pretrial because 
depositions have been taken of everyone 
who has or had any knowledge of the Raab 
sale and there is not a word remotely 
suggesting that D'Angelo had anything én 
do with it. 
MS. SIEMER: I think that probably fairly 

characterizes his position. 

He didn't say he wouldn't come to 
the trial, did he. 

COURT: Please? 


SWEET: He didn't go so far as to say he 


wouldn't come tc the trial. 


No, he didn't. He didn't say that. 


I just assumed this was tracked to pretty 


much the fact picture in the other case | 
| 
or is it different? Of course, we don't 
have - - - 
| 


I think pertaining to, may I say, Mr 


Manasen there is a difference in fact, 


| 
| 
| 
| 
your Honor, because Mr. Manasen, or I don't 


think is claimed and I think is a true 
statement of fact that none of the stock 
that emanated from Mr. Raab ever was 
distributed to Mr. Manasen, so it is a 


H. T. NOEL & E. F. KNISLEY 
OFFICIAL REPORTERS U S DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 
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different picture so far as that is 
concerned. 
MS. SIEMER: That's correct, your Honor. This 
stock was never distributed to anyone. 
THE COURT: Certainly we don't have a quorum 
here. What do you suggest we do in order 
to get this moving? 
Your Honor, I had a meeting with Mr. 
Siemer, Deanne's father and I don't know 
when it was, a month of two ago, about 
possibly settling this case and all I can 
tell you is that we are miles apart on 
it and I don't see any alternative but to 
set it down for trial. 
So that my thought or my hope that 
since we settlea the other that this one 
might follow witiin certain guidelines 


isn't so. 


That is what we expected too, your 
Honor, but it hasn't come to pass. 


THE COURT: In the other case the defense had a | 


lot of bad information about the plaintiff 


} 


there. Is that in th. + case too? 
“Yes, your Honor, it is. It is the 


same kind of a case and the problems that 


H. T. NOEL & E. F. KNISLEY 
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corporation had with this plaintiff are 
a little bit more directly related to the 
corporation's business as they related to 
his expense accounts and travel and cer- 
tain other expenditures he made on behalf 
of the company but that is the same issue 
in this case as there is the same circum- 
stance under which he was discharged and 
with respect to a settlement it seems to 
us that it certainly is possible to settle 


and we have offered to settle with Mr. 


Sweet based on the same calculation that 
made in the settlement in the Less case. 
The problem here is that the corpora- 
tion has already paid. According to Mr. 
Sweet's calculations using the same 
formula that we used in the Less case of | 


| 


$50 a share, Mr. Raab's holdings were 


worth $30000. The corporation has already 


paid Mr. Raab $23,000 in settlenent of 


this matter and we have the same situation 


here as we had in Less, the Less case. | 


There was a settlement of this matter. 
| 
The caporation paid Mr. Raab a substantial 


amount and because the amount that the | 


H. T. NOEL & E F. KNISLEY 
OFFICIAL REPORTERS U S DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 
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corporation paid Mr. Raab was so close 
to his claim there isn't a lot of room 

for difference but we have offered Mr. 

Sweet the difference. 

I entirely disagree with what Deanne 
has just said, but Mr. Raab got $4,800 
for his stock and if he had stayed in 
there the date of closing of the Teledyne 
deal his stock would have been worth, - 
unde* the agreement with Teledyne his 
stock would have been worth $30,000 and 
our position is he got $4,800 for his 
stock and that the profit sharing money 
that was paid to him out of the profit 
sharing trust was not from Taber Instrument 
Corporation but out of a separate trust 


for the benefit of the employees was 


entirely unrelated and should not be taken 


as an offset. 

Well, we took it as an offset in the 
Less case and since Mr. Ranb was repre- 
sented by counsel it is exactly «he same 
situation. He reieased, - he had a 
number of claims against the corporation. 


All of those claims were settled and the 
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stock bought back at the same time. The 
stock in this case is really a very 
incidental partof the transaction, unlike 
Mr. Less who was a major stockholder. Mr. 
Raab was a very minor stockholder who 
held only 600 shares of very, - very, - 
not even a percent of the shares out~ 
standing. 

THE COURT: The same general rules apply to 


him, though, as apply to Mr. Less. 


MS. SIEMER: That's correct, and the problem here 


is the same problem as we had in Less 
and that is the releasews intended to 


cover all these transactions but the 


| 


exact wording of the release doesn't and) 


so we are in the same - - - 


| 


MR. And there were claims by the corpora- 


| 
tion against Mr. Raab as well that were 


settled as I understand it. 

MS. SIEMER: That is correct. 

MR. SWEET: That is not so. There were no 
claims by the corporation against Mr. 
Raab. That is a distinct difference in 
the’ two cases. In the Less case you 


had lawsuits brought by Taber Instrument 


H. T. NOEL & E. F. KNISLEY 
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Corporation against Mr. Less and his 
family and a separate count against Mr. 
Less individually for $50,000, and we 
heard through all these previous deliber- 
ations and discussions that great weight 
was attached to those lawsuits brought by 
Taber Instrument Corporation against Mr. 
Less. We do not have any such case in 
this Raab situation. 

As far @ settlement is concerned we 
also have, although reluctantly, Mr. 
Hitchcock's client did participate in 
that other settlement. 


That's correct. 


He didn't contribute any fresh money. 


Yes, he gave up, I think - - - 

Fresh or stale it was money. 

Well, there was an escrow eetablishaa 
against the Less claim and there is no 
escrow against the Raab claim and part 
of Mr. D'Angelo's, - Dr. D*Angelo's 
stock went into that escrow that ultim- 
ately was part of the settlement fund. 

But you don't have anything now 


coming from - - - 
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No escrow. 

So that would mean a difference in 
how people participate in the sttlement. 
Mr. Fuzak, you were going to say something? 

No. I finished what I was going to 
say. Thank you. 

How long will this take to try? 

Well, there is a matter before trial, 
your Honor, and that is as I have said 


all along I am not satisfied with the 


discovery in this case. This was a case 
| 
that was tagging along with the Less case. 
| 


Fveryone's attention was focused on the 
Less case. There is very little discovery 
in this case. It is not adequate with | 
respect to our client. I would expect 
some additional substantial discovery if 
this case is going to be trial. 

We would object to that, your ine. 


There is plenty of opportunity for all 


| 
| 
kinds of discovery. By the time that Miss 


Siemer's firm got into the case all dis3- 
covery had been completed and the same, =| 
by the way, there was extensive discovery 


in the Less case. 
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i at it. If we go to trial without discovery 


| 
ii 
i 
! 


THE COURT: Here is the problem the way I look 
| 
\ 
| 


| then what we are going to do is we are 


\ going to have a lot of thrashing around 
and it will take, - who knows, - it cer- 
tainly will take extra time to try without 
having discovery. The other thing is this, 
the present counsel got in the case at a 
late date, certainly, and also in this 
case everyone agreed that this case should 
follow along after the Less case. 

We spent a lot of time. You spent a 
lot of time, everybody else spent a lot 
of time getting that Less case wrapped 
up so that I don't think that counsel 
should be penalized by my order saying, 
"no more discovery". It is old. I hate 
to open the file it is so old because bt! 
dust begins to pop up but I think that if 
quickly, expeditiously and reasonably 


pursued they ought to have discovery so 


that we can get this decitd on the merits, 


They have had the deposition of Mr. 


Raab at which Mr. McDonough and all the 


other counsel conducted that. The other 


H.T NOEL & E F KNISLEY 
OFFICIAL REPORTERS U S DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


179 


Transcript of Proceedings Held March 19, 1975. 

deposition taken in that case was Mr. 
McDonough's deposition as related directly 
to that case but ali of the discovery per~ 
taining to the Less case insofar as it 
applied to and covered the transactions 
between Taber and Taber's representatives 
and’ Teledyne, they are extensive and 
voluminous and it is done and it is in 
the transcripts. 

THE COURT: What do you foresee you need by way | 
of further discovery? | 

MS. SIEMER: Well, there are two problems, your 


Honor. One is that one of the parties t 


ro 
the transaction, Mr. Nast who represented 


| 
| 
\ 
| 
i 
| 
| 


Mr. Raab has not been deposed. 
THE COURT: In other words, he represented him 
in the negotiations? 
That's correct. The other parties 
are dead. ur. Taber who didn't testify 


about the Raab transaction but whose 


deposition was taken in the Less matter 
is dead, and of course, Mr. McDonough 
who testified very briefly ebout it is 
also dead. If Mr. Sweet is going to 
maintain they were entitled to that pension 
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money and that pension money is not a 
settlement for the stock then I am going 

to have te go into all of Mr. Raab's 
peccadillos with respect to the corporation 
we are going to have to depose Miss Driscoll, 


we are going to have to depose Mrs. Rose, 


we are going to have to depose Mr. 
Halverson, all the people who had dealings 
with Mr. Raab, who helped him make that 
corporation money depart for purposes for 
which it was not authorized. 

MR. SWEET: Your Honor, I have to object most 
strenuously to all this. Mr. McDonough 
conducted, - who was chief counsel for 
them and he went into all this stuff. 
They examined them. 

THE COURT: The only reason this business is now, 


on the calendar #s because I sent a notice 


out. The only way that other case kept 


going and was finally disposed of is be- 
cause I sent a notice out. 


I called up Mr. Walsh and told him 


that we had this discussion with Mr. Siemer 


trying to settle it and we hadn't been able 


to and he said that he would have you send 
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out the notice. I talked to him. 1 
tried to get the thing on. 

THE COURT: That is fine, but the thing is that 
I believe that because of all the things 
I said before, late time of counsel 
getting in, you know, as far as everybody's 
attention, and I think from a practical | 


matter it should have been focused on the 


other case because there we were talking | 
about a million dollars and this case by | 
| 


comparison is certainly a very, very small 
{ 


one so I think that even though late 


discovery ought to go ahead. When, - how 


long will it take you to do this? 


What I would like to do, your Honor ,| 


is to serve Mr. Sweet with some interrog-7 


atories. I would like to serve him with 
some requests for admition because I think 
we can narrow some of the issues and if 
that is wot satisfactory then I would 
like to go ahead with the depositions. 


Could I have something on that, your 


Honor? 


THE COURT: “Mr. Sweet. | 
| 


MR. SWEET: On the stipulations already taken are 


! 
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we going to have a stipulation that those 
depositions are going to be admissable in 
this case as if taken in this case? 

No. 

All right. Then we will have to make 
a motion that they be so treated, your 
Honor. 

All right. 

Because the obviously pertain to the 


same issues and it was intended to avoid. 


duplication of asking the same questions 


all over again of everybody with respect 


to Raab's case, - they were taken at the. 
same time pretty much and we went into 
extensive detail on the Teledyne negotia-~ 
tions in Less's depositions. 


Make your motion and I will consider 


All right. 
The thing is whatever you do should | 


be done right away. What is your time- | 


table? | 
| 


I have a brief before the Court of | 
Appeals which I have seven days in which | 


to write and I am currently trying a cas 
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in the District of Columbia which is on 
in 14 days. I would like 30 days in which 
to submit the interrogatories. 

I think that is reasonable and I know 
that when you say "30 days" you mean 30 
days. Very well. That is what we will 
do and then if is this also the requests 
for admitions? 

I will serve the interrogatories. As 
goon as I get the answers I will serve 
requests for admitions and as soon as z 
get the answers to those I can tell you 
whether or not we will need any deposi- 
tions. 


Very well. Thank you all for coming}. 


| 
i 
| 
| 
| 
| 
| 


| 
I certify that the foregoing is a complete 
and accurate transcription of my shorthand 
notes taken herein. | 
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UMITED STATES DISTRICT COURT 
WESTERM DISTRICT OF NEW YORK 


ec LT OLE LLL LOL 


JUMIA E. RAAB, 


Vo 


FABER IMOTRUMENT CORPORATION, a Hew York Civil 1967-190 
corporation, BALVH ¥. TABER, JOSEPH P. 

D‘ANGELO, also known as FRANK WEBER, 

BESJAMIN MAMASEM and WARREZ J. 

HILDEBRAMDT, 


Befendaats 


AT ET TL LS 


APPEARANCES: MEFPERMAN, GUEET & MURPHY (DAVID L. 
SWEET, ESQ., of Counsel), Buffalo, 
Mew Youk, for Plaintiff. 


PALK, GIEMBR, GLICK, TUPPER & MALOMEY 
(HOWARD D. SIMMER and DEAMEE C. 

SIEMER, E8QS., of Counsel), Buffalo, 
ew York, for Zetate of Ralph Ff. Teber. 


RIMVCLA, BSQS., of Counsel), Buffale, 
ew York, for defendant Banjamin Manasen. 


HOBGGON, RUSS, ANDRENS, WOODS & GOODYEAR 
(VECTOR 7, FUBAK, B9Q., of Counsel), 
Buffale, New York, for defendant 

Warren J. Hildebrandt. 


Order Granting Defense Counsel Leave To 
Take Further Discovery. 


At a pretrial conference held on March 19, 
1975, the court craily granted Gefense an opportunity 
ts eomplete discovery in this case before tria) on con- 
Qitica that the diseevery be promptly made. fo insure 
epee@y compliance, the following time table is set. 
Befense counsel are to serve interrogatories not later 
then Mey let and plaintiff? shall resjcnd not later than 
Jame ist. If the defense determines that depositions 
are reqaired, it shall immediately schedule and complete 
then en eg before Aagust ist. At the pretzial meeting 
Gefenes indicated that after u. wiving the anewers to 
inueteegregetecios, request fer aGmissicn pursuant to 
Rule 36 would probably be filed. ‘These requests shall 
be filed 36 days after the filing of the anower te intes- 
yegaterios ox the completion of Gepeaitions, waishever 
te later. We afijeurmment of this schedule shall be 
arganged fer between the parties by stipulation. Adjeurn~- 
memts ehnall cally be ande aftes applicatien te the court 
chewing geod cause in writing. 


| BEST COPY AVAILABLE 


Order Granting Defense Counsel Leave To 
Take Further Discovery. 


Bo ordered. 


JOHN T. CURTIN 
ted States District Judge 


DATED: Apeil 1, 1975 
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UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF NEW YORK 
JUNIA E. RAAB, 
Plaintiff, 
Civil No. 1967-190 


vs. 


TABER INSTRUMENT CORPORATION, 
et al., 


Defendants. 
tiller 
Motion to Dismiss 
Defendants, the Taber Instrument Corporation and 
the Estate of Ralph F. Taber, hereby move this Court to 
dismiss plaintiff's action. 
The grounds for this Motion, as set forth more 
fully in the defendants' Memorandum of Points and Authori- 
ties, are.as follows: (1) plaintiff's action was begun 


by the service of a summons and complaint on all defendants 


by May 16, 1967; (2) the last pleading in this action was 


served on June 15, 1967; (3) on October 25, 1967, 
plaintiff's counsel certified, by filing a note of issue, 
that this case was ready for trial and no objection was had 
from any defendant; (4) plaintiff did not move to trial of 


this case, and in fact, did nothing except to take one very 
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brief deposition and move to substitute the executors of a 
deceased defendant, for six years and three months after 
the filing of the note of issue; (5) on February 14. 1975, 


plaintiff moved to consolidate this action with Civil Action 


No. 1967-182, then pending in this Court, but subsequently 


withdrew the motion before it was decided, and thereafter 
has done nothing to this date to move this case on to trial; 
(6) in the interin, defendants have been irreparably in- 
jured by the death of at least two critical witnesses and 
the disappearance or unavailability of other evidence nec~ 
essary to establish any defense; and (7) under these cir- 
cumstances where plaintiff bears the full responsibility 
for an inordinate delay, and the delay causes irreparable 
injury to defendants, the defendants are entitled to dis- 
missal of the action under Rule 41(b) of the Federal Rules 


of Civil Procedure. 


Defendants respectfully request this Court to 


ae { . 
A KS» : ea ~ 

ee’ eee seg ee sa te-( 
tn ‘ 


Edward D. Siemer 
2200 Main Place 
Of counsel: Buffalo, New York, 652-6670 
Falk, Siemer, Glick, 
Tuppen & Maloney, Counsel for defendants, 
2200 Main Place Taber Instrument Corporation 
Buffalo, New York and The Estate of 
Ralph F. Taber 


dismiss this action. 


April 29, 1975 


ye 
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UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF NEW YUKK 


oN 


JUNIA E. RAAB, 
Plaintiff, 
Civil No. 1967-190 
vs. 
TABER INSTRUMENT CORPORATION, 


et al., 
Defendants. 


nn nnn Oe 


Motion to Adjourn Discovery Schedule 

Defendants, the Taber Instrument Corporation and 
the Estate of Ralph F. Taber, hereby move this Court for 
an extension of time in which to serve interrogatories until 
10 days after the defendants' Motion to Dismiss, now pend- 
ing before this Court, is heard and decided. 

The grounds for this Motion are as follows: 


On April 1, 1975, the Court ordered that interrogatories 


be served by defendants by May 1, 1975 and that adjourn- 


ments be made only after written application to the Court 
showing good cause. On April 29, 1975, defendants filed 
and served on plaintiff a Motion to Dismiss on the ground 


that, under Rule 41(b), Federal Rules of Civil Procedure, 
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plaintiff's inordinate delay of almost eight years in 


bringing this action to trial and the resulting irrepar- 


able injury to defendants entitle defendants to a dis- 
missal of plaintiff's action. Decision of that Motion 
may make defendants! interrogatories unnecessary, and in 
any case, defendants are prepared to serve their interro- 
gatories within 10 days after decision of that Motion, 
should plaintiff prevail, so that the delay will be mini- 
mal. 

Defendants respectfully request that the exten- 


sion of time be granted. 


Edward D. Siemer 
2200 Main Place 
Buffalo, New York 
652 - 6670 


Counsel for defendants 

Taber Instrument Corporation 
and the Estate of Ralph F. 
Taber 

Of counsel: 

Falk, Siemer, Glick, Tuppen 

& Maloney 
2200 Main Place 
Buffalo, New York 


April 29, 1975 
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UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF NEW YORK 


a 


JUNIA E, RAAB, 
Plaintift, 
Lys 
Civil No. 
TABER INSTRUMENT CORPORATION, 1967-190 
et al., 


Defendants. 


ne EEEEEEERRnN 


eee 


Memorandum of Points and Auchorities in 
Support of Defendants' Motion to Dismiss 


This is an action brought under Section 10(b) 
of the Securities Exchange Act of 1934, 15 U.S.C.§ 78j(b), 
seeking equitable relief in the form of rescission or in 
the alternative, money damages. 

‘Plaintiff alleges that he sold 600 shares of 
Taber Instrument Corporation stock to the defendant, Taber 


Instrument Corporation, at a time when the Taber Instru- 


ment Corporation was about to be sold to Teledyne, Inc. 


Plaintiff alleges that three directors (Messrs. Taber, 

Hildebrandt and Manasen) and one outsider (Dr. D'Angelo), 
who are the individual defendants, omitted to inform him 
of the impending sale, and ‘that he known of the sale, he 


would not have sold his stock. 
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The defendants deny that there was any impending 
sale and that there was any fact that any defendant omitted 
to state to plaintiff, pointing out that plaintiff agreed 
to sell his stock in May, 1966, and the sale of the cor- 
poration did not take place until December, 1966. The 
defendants set up a further defense arising out of the na- 
ture of the transaction in which plaintiff sold his stock. 
That transaction was by way of settlement of outstanding 
claims for retirement benefits which the Taber Instrument 
Corporation had declined to pay to plaintiff on the ground 
that he had been disloyal and had spent corporate funds 
for unauthorized purposes and for personal gain. The to- 
tal payments to plaintiff in the transaction in which he 
sold his stock were $28,354, or $47.25 per share (for 600 
shares). The ultimate price paid other shareholders at 
the time of the sale to Teledyne was approximately $50.00 
per share, therefore plaintiff's bargain was a good one, 
and he sustained no loss. 

Defendants move to dismiss this action under 


Rule 41(b), Federal Rules of Civil Procedure, because 


plaintiff has caused an unconscionable delay in moving this 


case on iv trial, and during that delay, there has been 


irreparable injury to defendants. 


Lo. 
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Statement of Facts 

This action was commenced by service of a summons 
and complaint on all defendants by May 16,. 1967. “All of 
the defendants answered promptly. The corporation and the 
three directors answered on June 7, 1967 and the single out- 
sider answered on June 19, 1967. At the time the complaint 
was served, Teledyne had taken over all of the assets of 
Taber Instrument Corporation and it had become the Taber 
Instrument Division of Teledyne. The transaction between 
the Taber Instrument Corporation shareholders and Teledyne 
had been completed and there were no additional develop- 
ments for plaintiff to await. His damages, if any, had 
been fixed and the defendants' liability, if any, had been 
established during this single transaction and the nego- 
tiations that preceded it. 


Five months after the last answer was served, on 


October 26, 1967, counsel ‘or plaintiff filed a note of is- 


*/ 


sue certifying that the case was ready for trial. 


Plaintiff's counsel asked for trial during the term begin- 


ning November 14, 1967. No defendant objected. 


EERE 


*/ The note of issue was tiled pursuant to Local Rule 
12, as was required at that time. 


Be 
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Then plaintiff embarked on what turned out to be 
a delay of over seven years. 


During all of 1968, plaintiff did nothing, except 


to file a note of issue on October 31, 1968 again certify- 
> 3 y 


ing that the case was ready for trial. 

During all of 1969 plaintiff did nothing. That 
year plaintiff did not even make the minimal effort of filing 
a note of issue. 

When nothing at all had been done in over a year, 
the clerk gave notice on February 6, 1970 that an order of 


dismissal would be entered at the call of the dismissal cal- 


Bellte 
endar on March 13, 1970. At the call of the dismissal 


calendar, plaintiff expressed an intention to take some action. 
The court stayed the dismissal until June 12, 1970, provided 
that the action would then be dismissed unless good cause 

were shown in writing. Prodded into action by the threat of 


a dismissal, plaintiff did not seek to set the action down 


*/ Local Rule 12 requires that a new note of issue be filed 
for each term subsequent to the term in which the initial 
note of issue is filed. 


*x*/ This action was taken pursuant to Local Rule 11 which pro- 
vides that the clerk shall issue such a notice 30 days before 
the opening of each term if no action has been taken by the 
parties for one year preceding. 


oes 
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for trial. Instead,a single deposition was noticed for 
May 29, 1970. That deposition, of defendants‘ counsel 
Charles McDonough, was quite plainly aimed only at fore- 
stalling a dismissal, not at discovering any new ale 
The deposition was most apbreviated, the entire transcript 
covering only 27 pages. On October 27, 1970, plaintiff's 
counsel again filed a note of issue certifying that the 


case was ready for trial, and requesting trial during the 


term beginning in November, 1970. 


The deadline for filing a note of issue for the 


March, 1971 term passed without any action from plaintiff 
and that caused the court to take action again looking to 
a dismissal for failure to prosecute. On March 2, 1971, 
having awakened briefly, the plaintiff filed a motion for 
permission to file a note cf issue for the March term nunc 
pro tune. That motion was granted and the note of issue 
was duly filed, again certifying that the case was ready 
for trial. The Court then scheduled a pre-trial conference 
for April 2, 1971 and ordered that plaintiff submit a de- 


tailed statement of facts, a statement of legal issues, a 


*/ By order dated June 26, 1970, the case was reinstated. 


5. 
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list of exhibits, a list of possible witnesses, and a 
list of depositions to be used at trial. Plaintiff sub- 
mittec nothing. However, later that year, on October 28, 
1971, plaintiff did file another note of issue. 

In 1972, the case was sent to the magistrate to 
complete pre-trial proceedings. The magistrate set a pre- 
trial conference for August 17, 1972, and again ordered 
plaintiff to submit a statement of facts and lists of wit- 
nesses, exhibits, and deposition testimony t> be used, 
That pre-trial conference was held but no submission was 
filed by plaintiff. The magistrate scheduled another pre- 
trial conference for December 13, 1972, accompanied by a 
similar order to prepare the necessary pre-trial docu- 
ments. That pre-trial conference was postponed. 

In February, 1973 the plaintiff finally filed a 
pre-trial statement. The discussion of the facts in this 
case took up approximately 11 lines of text. See Pre-trial 
Statement pp. 6-7. All defendants also filed pre-trial 
statements and a pre-trial conference was held before the 
court on March 16, 1973. There was one other faint stir- 


ing on plaintiff's part during 1975 caused by the death of 


one of the principal defendants, Ralph F. Taber, in February, 


~G= 
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1973. On August 21, 1973 plaintiff moved to substitute 


the executors of Mr. Taber's estate as parties defendant. 
That motion was granted by the court on September 11, 1973. 
No further action was taken by plaintiff in that year. 

In 1974, the court again took the initiative and 
scheduled a status hearing on February 7, 1974. Shortly 
thereafter, on February 20, 1974, plaintiff was moved to 
action once again and filed a motion for consolidation 
with Civil Action 1967-182 (Less v.Taber Instrument Cor- 
poration).However, plaintiff never prosecuted this motion 
either. After opposition was filed by all defendants, 
that motion was withdrawn at a pre-trial meeting on June 
3, 1974. As a result of that pre-trial meeting, a trial 
date was set in the Less v. Taber Instrument Corporation 
case and trial of the Raab case was postponed until the 
Less case was completed. The Less case was settled on 
November 8, 1974. 

Three months passed after the settlement of the 
Less case, and the court again scheduled a pre-trial con- 
ference in this case for March 19, 1975. At that time the 
plaintiff's counsel once again affirmed that the case was 
ready for trial, as it had been since October 26, 1967. 


At this point, seven years, 10 months and nine 


-7]- 
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days had passed since the filing of the complaint; seven 
years, three months and five days had passed since the case 
was first certified by plaintiff's counsel as ready for 
trial; and there had been a lapse of six years and three 
months during which the plaintiff had taken only two posi- 
tive steps -- the taking of one very brief deposition, and 
the filing of a pro-forma motion tc substitute as parties 
the executors of a deceased defendant. 

That passage of time caused unexpected and irrep- 
arable injury to all defendants. 

On February 16, 1973, defendant Ralph F. Taber 
died. Mr. Taber had been president of Taber Instrument 
Corporation since its founding in 1940. He owned 69% of 
the voting stock outstanding prior to the sale of the 


assets of the corporation to Teledyne, Inc. He was Chair- 


man of the Board of Directors continuously from 1940 through 


1966. He also served as Chairman of the Board of Trustees 
of the Profit-sharing Pension Trust, and Chairman of the 
Profit-sharing Committee, during the entirety of the exist- 
ence of the trust from 1952 through 1966. Many of the pro- 
ducts manufactured by Taber Instrument Corporation had been 
invented, designed and developed by Mr. Taber himself. Mr. 


Taber managed the day-to-day activities of the corporation 


-§- 
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and personally did all of the longer-range planning. No 
purchase o »ck from Mr. Raab, the plaintiff, “could have 
been made without Mr. Taber's authorization. No substan- 
tive negotiations or agreement of sale with Teledyne could 
have been had without his express approval. The testimony 
at trial, had Mr. Taber survived to testify, would have 
shown that Mr.Taber was a very successful businessman and 
a long-time resident of the Buffalo area; he had an excel- 
lent reputation in the community. His testimony would have 
detailed all aspects of these two transactions in which he! 
had played a critical role. Without this testimony and the 
personal force of Mr. Taber's demeanor evidence, defendants 
are irreparably handicapped in presenting their defense. 

On August 16, 1974, Charles J. McDonough died. 
Mr.McDonough had been counsel ‘:o Taber Instrument Corpora~ 


tion and to Ralph Taber since early 1965. Mr. McDonough 


represented the pension plan trustees in the litigation 


brought by Mr. Raab challenging the refusal to pay any ben- 
efits on account of his disloyalty. Thereafter Mr. Mc- 
& 


Donough effected a settlement of that litigation which in- 


cluded the purchase of Mr. Raab's stock by the corporation. 


-9-10- 
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Mr. McDonough was also the principal negotiator for Mr. 
Taber during the discussions that preceded the sale of the 
corporation's assets to Teledyne. Mr. McDonough arranged 
the distribution of Teledyne stock to the Taber share- 


holders after the sale was completed. Mr. McDonough had 


practiced law in Buffalo for 47 years. He was a distinguish- 


ed and able practitioner, a man of honest direction, and a 


witness of great personal force. Defendants are now with- 


< 


out that testimony as well. and have no alternative source 
of proof. 

Other evidence has disappeared or become unavail- 
able over time. Mr. Raab had been employed by Taber Instru- 
ment Corporation for 11 years at the time he was discharged 
in 1965. He supervised the Transducer Division which had a 
large number of employees. He was an officer and director of 
the corporation and attended management and directors meet- 
ings for at least three years. After he was fired, Mr.Raab main- 


tained his contacts with many of his old friends who were pres- 


*/ In addition, Mr. McDonough's death deprived the defen- 
dants of seven years of trial preparation efforts and 
irreplaceable knowledge of sources of evidence. 
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ent or former employees of Taber Instrument Corporation. De- 
fendants allege that all of the information with respect to 
the very tentative and totally inconclusive discussions with 
Teledyne that had occurred prior to the sale of the Raab stock 
was well known at the Taber plants and had been conveyed to 
Mr. Raab on a number of occasions by his friends. However, 
after the passage of seven years, many of these men have died, 
retired or moved away. Others have found new employment and 
cannot be located through Teledyne records. Defendants have 
been deprived of this means of defense. 

Plaintiff's delay has been solely responsible 
for the irreparable injury to defendants. At no time did 
defendants object to scheduling this case for trial, and 
indeed, having been served with successiv2 notes of issue 


declaring the case ready for trial, defendants had no 


cause to believe that the plaintiff's delay would continue 


year after year. At no time did defendants delay or cause 
plaintiff's efforts in any matter ‘to be extended. 

Now, the only two participants for the defendants 
in the transactions at issue are dead and their testimony 


is unavailable. The only two participants for the plaintiff 
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in one of these transactions are alive and their tes- 
timony is available. The burden of that disadvantage on 
defendants is crushing and the injury is irreparable. No 
alternative source of testimony exists. It is uncor-co- 
verted that the remaining individual defendants had no 
personal role in either transaction. No-one can step 
forward and state the corporation's version of events 

that led up to these two transactions, and no-one can pro- 
vide the detailed testimony necessary to rebut plaintiff's 
circumstantial evidence. 

Piaintiff's cause of action should be dismissed 
pursuant to Rule 41(b), Federal Rules of Civil Procedure, 
for the reasons that plaintiff has failed to prosecute 
his cause of action and his delay has caused irreparable 
injury to defendants. 

Argument of Law 

The requisites of Rule 41(b) are simple and 

straight forward. "For failure of the plaintiff to prose- 


cute ... a defendant may move for dismissal of an action 


or of any claim against him." Fed.R. Civ.P. 41(b). The 


rule does not require that defendant show any prejudice 
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arising out of the plaintiff's failure or delay. However, in 


this case, dismissal under Rule 41(b) is made necessary to 


avoid a very substantial injustice because plaintiff's delay 
has caused defendants to be put in a position where their 
defenses can no longer ve proved. 

i PLAINTIFF HAS FAILED TO PROSECUTE THIS ACTION. 

The plaintiff has failed utterly to prosecute this 
action since it was first ready for trial in October, 1967. 
There is no justification for this delay and the plaintiff 
cannot rely on this court's actions to bring this case to 
trial as a substitute for plaintiff's own failure to prosecute. 


A. Plaintiff Has Not Taken Any Step to Bring 
this Case to Trial Since It Was First De- 


clared Ready for Trial in October, 1967. 
Plaintiff's first note of issue in this case was 
filed on October 26, 1967. Since that time, plaintiff has 
done nothing to move the case on to trial. Under the rules of 
this court, the filing of a note of issue does not autwnati~ 
cally bring a case on for trial. Plaintiff's counsel must 
activate the case when he is ready to try it, and have it set 
for trial before a particulax judge. Plaintiff's cvunvel is 
charged wiih knowledge that unless he dic something, the case 
would not come on for triai in the ordinary course of the court's 
business. In a similar situation, it was held that: 
"pailure to prosecute under [Rule 41(b)] does 


not mean that the plaintiff must have taken 


unde 
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any positive steps to delay the trial or prevent 
it from being reached by operation of the regu- 
lar machinery of the court. It is quite suffi- 
cient if he does nothing, knowing that until some- 
thing is done, there will be no trial." Bendix 
Aviation Corp. v. Glass, 32 F.R.D. 375, 377 C62). 
Pa. 1962), aff'd 314 F.2d 944 (3d Cir.), cert. 

den. 375 U.S, 817 (1963). 


See also, Forest Nursery Co. v. Crete Carrier Corp.; 319 F. 

Supp. 213, 215 (E.D. Tenn, 1972) (Supp. Order); cf. United 
States v. Certain Lands, 282 F. Supp. 564, 570 (E.D. N.C. 1968). 
Successive notes of issue were filed in 1968, 

1969, 1970 and 1971 until the requirement under Local Rule 
i2 of a current note of issue for each trial term was dropped 
by the court in 1972. However, the notes of issue were filed 


by nlaintiff only to avoid dismissal, not for the purpose 
* i 


of proceeding to trial. 


The plaintiff took only two steps in this case 


on his own initiative during the seven year period from 


*/ When plaintiff had not filed a note of issue in 1970, 
he was threatened with dismissal. When plaintiff again 
failed to file a note of issue in 1971, a motion was 
required to prevent dismissal. 
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June 27, 1967 when issue was joined to June 26, 1974 when 


the court erdered that this case be deferred for trial 
until after the Less case was tried: (1) plaintiff took 


one very short pro-forma deposition during 1970; and (2) 


plaintiff made one pro-forma motion to substitute parties 
*/ 


during 1973. Neither of those steps is adequate to 


meet the requirement of prosecution with due diligence. 
Discovery conducted in the past is not suffi- 

cient to justify a delay after discovery has been completed. 

In this case, counsel for ataintie acknowledged before this 

court at pre-trial conferences on June 3, 1974 and March 

19, 1975.that he required no further discovery and no 


further pre-trial proceedings of any sort in this case. 


a 


*/ There was some activity in the Less case during these 
years. The plaintiff took the depositions of five persons 
during 1967; and took further depositions of one person dur- 
ing each of the years 1968, 1969 and 1970. 

However, this activity cannot rescue plaintiff from 
sanctions under Rule 41(b). The depositions taken were only 
for the Less case, not for this case; and even if they had 
some bearing on this case, that discovery by plaintiff was 
completed in 1970, more than four and one-half years ago. 
Plaintiff has done nothing in the interim that bears on 
this case at all. 

Plaintiff also made a motion in 1974 in the Less case 
to consolidate the Raab case with the Less case for trial. 
However that action is of no effect with respect to prose-~ 
cution of the Raab case because it was withdrawn by plain- 
tiff prior to argument before the court and is of the same 
effect as no action at all. 
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In an analogous case, also brought under Rule 
10(b)(5) and Section 29(b) of the Securities Exchange 


Act of 1934, the Securities and Exchange Commission, as 


plaintiff, filed a motion for a preliminary injunction, 


The motion was not brought on for hearing until three years 
later at which time the defendants moved to dismiss under 
Rule 41(b) and the trial court granted the motion. A 
three-judge panel, including Hon. Tom C, Clark, Associate 
Justice, retired, U.S.Supreme Court, sitting by designa- 
tion, heard the appeal and held as follows: 


"There is no precise rule as to what circum- 
stances justify a dismissal for failure to 
prosecute. Instead, the procedural history 
of each case must be examined to make such a 
determination. Here, we are faced with a 
three year delay. The SEC attempts to excuse 
this period of inactivity on the giounds it 
was conducting discovery to obtain relevant 
information. The record discloses, however, 
that the SEC was substantially ready for 
trial as a result of discovery conducted prior 
to the institution of the action. 

The record also discloses that the SEC 
made no effort whatsoever to have its motion heard 
It seeks to place the blame for this upon the 
trial court, and argues that no local rules 
exist to inform counsel as to what action, 
beyond filing of the motion, is required. 

This does not excuse its failure to diligently 
prosecute the case. There is no evidence 

that the motion would not have been heard 

if requested."' Securities and Exchange Com- 
mission v. Power Resources Corp., 495 F. 2d 
297, 298-99. (10th Cir. 1974). 


wae 
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Dismissal is available under Rule 41(b) even when 
extensive discovery has taken place if the plaintiff does 
not diligently prosecute his action after completing dis- 
covery. In S & K Airport Drive-In, Inc. v. Paramount Film 
Hist, Corp,, 58 F.RD. 4 (CE.0, Pa.), aft’ d, 491 F.2d 751 
(3d Cir. 1973), some 2,200 pages of testimony were taken in 
32 depositions and »ieintiff pointed to that effort as 
evidence of diligemt prosecution. However, after discovery 
was completed, plaintiff did nothing to move the case on to 
trial and the rotion to dismiss under Rule 41(b) was granted. 
See also Shotkin v. Westinghouse Electric & Mfg. Co., 69 -E- 
2d 825 (10th Cir. 1948) (a number of motions had been filed 
over a four-year period, but no progress toward trial had 
been made; dismissal granted); Russell v. Cunningham, 233 
F. 2d 806 (9th Cir. 1956) (case had been at issue for 15 
months and cot found no sign plaintiff was any nearer to 
trial; dismissal granted). 

In considering the procedural history of this 


case, it should be noted that plaintiff's counsel delayed 


for over «ree years from the time the answer was filed 


-18- 
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before ever taking a deposition in this ES and no 
other form of discovery was pursued “1 he interim. 

Then, after a single perfunctory deposition, 
plaintiff again slumbered for four years until this court 
began to move the case on for trial duting the early 
spring of 1974. Plaintiff should not be given the bene- 
fit of breaking his seven year delay into two parts by 
the taking of a single deposition. The entire procedural 
history of the case indicates that the delay and lack of 
any affirmative action to move the case on to trial was 
virtually continuous from 1967 to 1974. 


Een omar 


x/ There was a similar delay in the Less case. The 
depositions of all of the principal wictness<s, '‘ssrs. 
Taber, Hildebrandt, Manasen, D'Angelo and Crst*... were 
taken in 1967. The depositions taken thereafter otf 
Messrs. Till (1968);Bartlo (1969); and McDonough (1970) 
were perfunctory and could have been completed much 
earlier. All of plaintiff's essential discovery was 
completed in 1967. 
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Plaintiff Can Offer No Justification 
for the Delay. 


There are no difficulties inherent in this case 
that required an inordinately long pre-trial period. 
There were only four participants in the transaction 
between Mr. Raab and the Taber Instrument Corp.-- Mr. Raab, 
Mr. Ness, his lawyer; Mr. Taber, and Mr. McDonough, his 
lawyer. There were only five participants in the sub. 2- 
quent transaction between Taber Instrument Corporation and 
Teledyne, Inc. -- Dr. Singtecon, who was president and 
chairman of che board of the buyer, and Mr. Kaufman, his 
lawyer; Mr. Taber, who was president and chairman of the 


beard of the seller, and his lawyer, Mr. McDonough; and 


Dr. D'Angelo, the alleged middleman. Plaintiff proceeded 


only under Rule 30 to obtain oral depositions. Plaintiff 
never utilized Rules 31, 33, 34 or 36, therefore the dis- 
covery proceedings were quite simple. Plainciff£ took the 
deposition of Mr. McDonough in this case, and the deposi- 
tions of Mr. Taber (in 1967) and Mr. McDonough (again in 
1970) in the Less case. 

Plaintiff never took the deposition of Mr. Ness. 


Plaintiff once made a brief attempt to take the depositions 
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of ssrs. Singleton and Kaufman in 1968, but once accord- 
ed the right to take the depositions in California, plain- 
tiff never followed up to do that and now avers that 

those depositions are not necessary. It is inescapable 

that all of the necessary discovery in this case was com- 
pleted no later than August, 1967 when Mr. Taber's depos- 
ition was completed. Nothing inherent in this case required 
any delay beyond that year. 

Defendants have never acted to delay bringing 
this case to trial. Defendants never moved against any 
note of issue filed by plaintiff and from the record of 
this case must be presumed to have been ready to try the 
case at any time. Defendants never moved to bring the 


case on to trial, but that is of no comfort to plaintiff 


under Rule 41(b). The rule places the burden of going 


forward to trial squarely on the plaintiff. Defendants 
are entitled to do nothing, and to assume, after the pass- 
age of time, that plaintiff is not serious about his claim 
and might never bring it to trial. As the court held in 


S & K Airport Drive-In v. Paramount Film Dist. Corp., 


58 F.R.D. 4,7 (E.D. Pa-), aff'd, 491 F. 2d 751 (3d Gix. 1973): 
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"Plaintiff argues that the delay in this case 
is partly attributable to the defendant's in- 
action. I cannot agree that it is the defen- 
dant's duty to urge plaintiff and his counsel 
to move quickly to trial. 'The responsibility 
is squarely up to the plaintiff and his attorney.'" 


See’ also Bendix Aviation Corp. v. Glass, 32 F.R.D. 375, 387 


(B.D. Pa. 1962), atf'd, 314 F. 2d 944 (Sd Cir.), cert. den: 


375 U.S. 817 (1963); Hicks v. Bekins Moving & Storage Co., 


115 F.2d 406, 409 (9th Cir. 1940); Cf. Ordnance Gauge Co. 


v. Jacquard Knitting Machine Co., 265 F. 2d 189 (3d Cir. 19585. 


The court has never hindered plaintiff's pro- 
gress toward trial, and plaintiff cannot complain that the 
court did not set an earlier trial date that would have 
protected him from a motion to dismiss under Rule 41(b). 
The court's power to control its calendar and to avoid 
unnecessary delay cannot excuse plaintiff from the obliga- 
tion to move his action along for trial. Indeed, it has 
been only ‘through the action of the court that this case 
has moved at all. In 1971 the court began to prod plain- 
tiff by setting a pre-trial meeting. In 1972 there was a 
further effort in this direction by assigning the case to 
a magistrate for completion of the pre-trial documents. 

In 1973 the court finally succeeded in wresting from plain- 


tiff a pre-trial memorandum, that had been first ordered in 
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1971. Even with the pre-trial wemorandum completed, no 
action was taken by the plaintiff until the spring of 
1974 when the court once again began to push the case 
toward trial. 

It is important to distinguish here between 
actions that the plaintiff took when forced by the court 
to make a move, and the actions that the plaintiff took 
of his own initiative. Only the latter could support a 
defense against a Rule 41(b) motion, and in the latter 
category, plaintiff has nothing at all. 

Ii. LAINTIFF'S FAILURE TO PROSECUTE HAS 

CAUSED TRREPARABLE INJURY TO DEFEN- 
DANT S SUCH THAT IT IS INEQUITABLE NOW 
TO PERMIT PLAINTIFF TO CONTINUE WITH 
THE ACTION. 


Plaintiff comes to this court seeking equitabie 


relief in the form of rescission of his contract with de- 


fendant Taber Instrument Corporation and a restoration to 
his prior position. However, plaintiff cannot seek equity 
without ciean hands and in this case, where plaintiff's 
delay has worked a crip; ing hardship on defendant, to 
permit plaintiff to continue with his action now would be 


inequitable. This circumstance rises over and above Rule 
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41(b) because that rule does not require that plaintiff's 


failure to prosecute work any disadvantage to defendant 
& 


in order that defendant may prevail on a motion to dismiss. 


A. Defendants' Only Defenses Require 
Oral Testimony that Is No Longer 
Available. 


Defendants have essentially two defenses to the 
allegations of plaintiff's complaint: (1) that there was 
no omission to state a material fact because the fact 
alleged by plaintiff never existed; and (2) if there was 
an omission to state a material fact, it was harmless be- 
cause plaintiff knew the fact from other sources and did 
not rely on defendants' omission. Both of these defenses 


require oral testimony that is no longer available. 


(1) Defense of no omission to state 
a material fact. 


Plaintiff's complaint alleges that defendants 
failed to state that active negotiations had taken place 
between Teledyne, Inc. and Taber Instrument Corp. and that 


an agreement in principle on the sale of Taber Instrument 


% 
Corp. had been reached prior to the time that Mr. Raab 


sold his stock back to Taber Instrument Corporation. 


ny ree 
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As noted above, there were only five participants 
in the transaction between Teledyne and Taber Instrument Corp. 
-- the principals, Mr. Taber and Dr. Singleton; their lawyers, 
Mr. McDonough and Mr. Kaufman; and the middleman, Dr.D' Angelo. 
These are the only sources of evidence with respect to plain- 
tiff's central contentions. 

Plaintiff will offer the following evidence to es~ 
tablish the existence of "active negotiations" and an "agree- 
ment in principle": 

i; a meeting between Dr.Singleton, Mr. Taber and Dr. 

D'Angelo in California in January, 1966; 

one or more contacts between Dr. Singleton and Dr. 

D'Angelo in February and March, 1966; 

a visit by Dr. Singleton to the Taber Instrument 

Corporation plant in March or April of 1°66; 

one or more contacts between Dr. Singleton and Dr. 

D'Angelo; and one or more contacts between Dr. 

D'Angelo and Mr. Tever in April and May, 1966; 

a draft contract sent by Mr. Kaufman (on behalf 

of Dr. Singleton) to Mr. Taber in May, 1966; 

some correspondence between Mr. Taber and Mr. Mc 


Donough and Dr. Singleton and Mr. Kaufman in May 


and June, 1966; and 


a meeting between Messrs. Singleton, Kaufman, Taber 
and McDonough in Buffalo in June, 1966. 


-25-26- 
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Plaintiff will argue that the plain inference of this 
pattern of contacts was that substantial negotiations 
had taken place, and that an agreement in principle had 
been reached. Presumably Dr. Singleton and Mr. Kaufman 
could testify as to their version of the contacts and 
whether they thought the negotiations were getting any- 
where at this early state. 

However, the only person who can testify that 
whatever negotiations, if any, had taken place were indeed 
not substantial negotiations as alleged by plaintiff, is 
Mr. f[aber himself. Only Mr. Taber could testify that he 
had had numerous offers to buy 1 r Instrument Corp. 
over the years and that he had turned them all down be- 
cause of his personal pride and involvement in the corpor- 


ation that he had built from scratch over a period of 25 


years. Only Mr. Taber could testifv to the sense of per- 


sonal satisfaction in having the chairman of the board of 
an industrial giant like Teledyne take a personal interest 
in his corporation, and the sense of curiosity about what 
his corporation was worth on the current market that led 
to the very informal discussions between the two men. 


Only Mr. Taber could testify that he was not actively 
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negotiating to sell Taber Instrument Corporation to Tele- 


dyne, and was indeed not intending to sell it to anyone 
at the time he approved the purchase of Mr. Raab's few 
shares of stock. 

Without Mr. Taber's testimony, defendants can- 
not prove the defense of no omission to state a material 
fact and cannot even supply a foundation for the documen- 


tary evidence that rebuts any contrary circumstantial evi- 
*/ 


dence. The Taber Instrument Corporation was the person- 
al fiefdom of Mr. Taber and no-one else iad any input to 


the decision on whether to sell it. 


*/ Defendants are also sericusly handicapped because plain- 
tiff took Mr. Taber's deposition in another case (the Less 
action, Civ. No. 1967-182) and now seeks to use that depos-~ 
ition in this case. Plaintiff never expressed any inten- 
tion that this deposition should cover both the Less case 
and the Raab case, and indeed Mr. Raab's name is nowhere 
mentioned in the 251 pages of transcript. Mr. Taber re- 
sponded to the questions of plaintiff's counsel with very 
limited answers and the questioning was generally hostile. 
Thus defendants are now left with a cold transcript in 
another case in which only the information cailcd for by 
plaintiff is set forth. The prejudice to defendants and 
the severe handicap to the defense is readily apparent. 


217 


Memorandum of Points and Authorities In Support 
of Defendants’ Motion to Dismiss. 


One possible alternative source of testimony 
for defendants was Mr. McDonough who represented Mr. 


Taber and the Taber Instrument Corporation in both the 


transaction with Mr. Raab and the transaction with Tele- 


dyne. Mr. McDonough refused to disclose the substance 
of his conversations with Mr. Taber when he was deposed, 
and plaintiff never moved to compe: this disclosure. At 
trial, had Mr. Taber and the corporation waived the 
attorney-client privilege, Mr.McDonough could have sup- 
plied testimony to support Mr. Taber's version of the 

He could have testified that Mr. Taber was not 
interested in the exploratory offer made by Teledyne and 
did not even bother to send the draft contract to him until 
some weeks after it arrived from Teledyne's lawyers. He 
could have testified as to Mr. Taber's instructions with 
respect to the Teledyne matter and as to the entirely sep- 
arate set of circumstances out of which the Raab trans- 
action arose. Mr. McDonough had represented the corporation 
is 411 of the various pension fund claims by former employ- 
ees and was familiar with Mr. Taber's purpose in retrieving 
stock in his company from thc.e employees who had allegedly 


been converting the corporation's money and property to 
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their own personal benefit. The pension fund claims were 

a lever for retrieving that stock and repurchase of the 

stock was an integral part of the settlement of those claims. 
No-one other than Mr. Taber and Mr. McDonough took 


part in those plans to retrieve the company's stock. There 


is no other source of evidence with respect to this part of 


the defendants' defense, now that both Mr. Taber and Mr. 
McDonough are dead. 

In Drees vy. Waldron, 212 F. 93 (8th Cir. 1914), 
the original defendant died during a seven-year delay by 
plaintiff. The court discussed at length the effect of this 
loss on the ability to maintain a defense: 


"Assuming that the passing of over seven 
years would not of itself constitute a 
barrier to this motion [by plaintiff to 
yacate a discharge in bankruptcy to Arm~ 
strong], that interval in the light of 
the death meanwhile of Armstrong becomes 
most important. The effect of Armstrong's 
death, of course, was to deprive his side 
of the controversy of his testimony upon 
all of the issues above referred to, and 
perhass upon others that might become 
relevant. This was a very substantial 
disadvantage to .espondents. True, as 
counsel suggests, there is an Lowa statute 
which prevents a party and his wife from 
testifying as to transactions with the 
opponeat where the latter is dead, and 
this to some extent mitigates the absence 
of Armstrong's testimony, since, upon 
these matters, it debars Drees and his 
wife from the stand. But it is by no 
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means certain that this will fully meet 
the situation. It is entirely conceiv- 
able that parties other than Drees and 
his wife heard statements by Armstrong 
upon one or more of the issues in the 
case, which statements, if proved, must 
go entirely uncontradicted upon the trial 
because of Armstrong's absence by death. 
There may be other respects in which his 
testimony would upon the trial be found 
relevant and desirable. We cannot anti- 
cipate all of these, nor do we feel called 
upon to enter into any close calculation 
as to them. It is sufficient upon this 
point that within reasonable probabilities 
based upon human experience there will be 
highly material matters as to which Arm- 
strong's testimony will be important. It 
is also urged by counsel that the facts 
provable by Armstrong could be established 
by other witnesses. Perhaps so, perhaps 
not. Whether this would be true or not 
could be disclosed only by the trial and 
must remain uncertain until then. Viewing 
the matter also from the standpoint of 
human probabilities, however, we are im- 
pressed with this fact: Armstrong were he 
alive would undoubtedly know as to these 
various matters, he was the actor in them, 
. his absence relegates the respondents to 
the recollection of third parties or of 
persons only secondarily interested, a 
recollection necessarily affected by the 
seven or more intervening years. On the 
other hand, had this application been 
brought seasonably to hearing, the necess- 
ity upon respondents to seek their testi- 
mony from uncertain and secondary sources 
would not have existed. To countenance 
this delay is in our judgment to impose 
an unjust and unfair disadvantage upon 
one of the parties and this we cannot do." 
Id. at 95-96 [Emphasis the court's]. 
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In a similar case, Lamborn v. American Ship & 


Commerce Navigation Corp., /6 F. 2d 363 (9th Cir. )cert. 


den, 296 U.S. 58l (1935), tue courte observed: 


"If by the laches and delay of the 
complainant it has become doubtful whether 
adverse parties can command the evidence 
necessary to a fair presentation of the 
case on their part, as, for instance, 
where parties interested and witnesses 
have died in the interim, or if it 
appears that they have been deprived of 
any advantages they might have had if 
the claim had been seasonably insisted on, 
or if they be subjected to any hardship 
that might have been avoided by reason- 
ably prompt proceedings, a court of equity 
will not interfere to give relief ... ." 
Id. at p. 367. 


Plaintiff's delay is solely responsible for the 
loss to the defendants of the testimony of Mr. Taber and 
Mr. McDonough. Had the case been tried promptly, in 1967 
or 1968; or even under a fairly lengthy delay in 1970 or 
1971, after all of plaintiff's discovery had been completed, 
this testimony would have been available. The risk that 
a key witness will be lost to defendant is one that plain- 
tiff must bear when he engages in unseemly delay. Should 
that risk be realized, then the defendant will have grounds 
to dismiss and the plaintiff must bear that consequence 


of the risk that he-elected to run. 


232- 
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‘ts Defense of no reliance. 

Plaintiff cannot be heard to complain of defen- 
dants about an omission to state a material fact if he be- 
came aware of the material fact from another source and 
thus did not rely on any omission by defendants to state 
that fact. 

There had been numerous offers to buy the Taber 
Instrument Corporation from many different sources during 
the five years that preceded the sale to Teledyne, Inc. 
Mr. Taber was justifiably proud of the interest in his 
company and often discussed these offers with his senior 
management employees. The existence of these offers and 
Mr. Taber's uniform rejection of them was well-known to 


many Taber employees. 


Mr. Raab was one of the senior management emp Loy- 


ees of the corporation from 1964 through February, 1965 


when he was fired. At the time he was fired, Mr. Raab 

was the Manager of the Transducer Division. He supervised 
a large number of employees and was personally acquainted 
with all of the other senior management employees. After 
Mr. Raab's departure from the corporation, he kept in touch 
with a number of employees and former employees of the 


corporation, Through them he learned of Dr. Singleton's 
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visit to the Taber plant in March, 1966, and of Teicayne's 
interest in purchasing the corporation. However, becanse 
of Mr. Taber's uniform rejection of such offers in the 
past, Mr. Raab discounted any possibility that Mr. Taber 
would sell his company. 

Mr. Raab's lack of reliance on any omission by 
Mr. Taber or Mr. McDonough to discivse the fact of the 
Singleton visit and the prior and subsequent contacts %e- 
tween Taber Instrument Corp. and Teledyne is 4 defense 
available to all of the defendants. dowever, the passuge 
of time and plaintiff's delay have caused Ene loss of de- 
fendants' evidence with respect to this defense as well. 
Senior and other employees of the [aber Instrument Corpor- 
ation with whom Mr. Raab had contact in 1964 and 1966 have 


died, retired, left their employment and moved away. Those 


who are still alive cannot now be located from Teledyne's 


records, and their whereabouts are unknown to defendants. 
Even if they could be located, the intervening years have 
inevitably dimmed memories and substantially impaired the 
ability to present firm and convincing testimony. 
Defendants need not do more than show their need 


for the testimony from these witnesses. Where there is 
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unreasonable delay, there is a presumption of injury to 
defendants' defenses. Alexander v. Pacific Maritime Ass'n., 
, 434 F. 2d 281, 283 (9th Cir. 1970), cert. den. 401 U.S. L009 
(1971); States Steamship Co. v. Phillipine Air Lines, 426 

F. 2d 803, 804 (9th Cir. 1970); Pearson v. Dennison, 353 

FP. 2d 24, 28, (9th Cir. 1965); Rernays v. Frederick Leyland 
& Co., 228 F. 913, 914, (0, Mase. 1915). 

B. 

None of plaintiff's actions of late, prompted by 
this court's demands that the case be moved on for trial, 
can overcome the effect of his past inaction over a long 
period of time. There was a similar situation in Sheaffer 
v. Warehouse Employees Union, 408 F. 2d 204 (D.C. Cir), 
cert. den.395 U.S, 934 (1969) where the plaintiff proceeded 
in a dilatory fashion from August, 1963 when the complaint 


was filed until November, 1967 when new counsel was appoint- 


ed. A trial date was set for lawless 9, 1968. On January 


5, 1°68 the defendants moved to dismiss under Rule 41(b) 
and their motion was granted. Upholding the trial court's 


order, the appellate court found: 
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"Appellants' lethargy ceased on November 
6, 1967, when their present counsel en- 
tered the case as co-counsel. We find, 
however, that after over four years of 
procrastination his arrival came too late 
to save appellants' cause of action." 

Id. at 205. 


The court held that "the trial judge did not abuse his 
discretion in dismissing for want of prosecution, not- 
withstanding the impending January 9th trial date". 


dd. at 206, n. 2. See also Hicks v. Bekins Moving & 


Storage Co., 115 F. 2d 406 (9th Cir. 1940) (where the 


court pointed out, "... subsequent diligence is no ex- 


cuse for past negligence". Id.at 409). 


It is plain on the face of the record that 
plaintiff has delayed without justification. In so doing, 
plaintiff incurred a two-fold risk: that defendants 
would move to dismiss under Rule 41(b) and that something 
would happen to one or more of defendants' witnesses mak- 
ing it more likely that defendants' motion to dismiss 
would be granted. Plaintiff's counsel knowingly took that 
risk. 

Nothing tht has been done by plaintiff since 
the spring of 1974, when this court required various ac~ 


tions, can save plaintiff from the inordinate delay from 


=36= 
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the summer of 1967 to that date. 


CONCLUSION 


For the reasons stated above, defendants, the 


Taber Instrument Corporation and the Estate of Ralph F. 


Taber, respectfully submit that the Motion to Dismiss 


should be granted. 


Respectfully sat i 

ee if & 
12 depard / os DA iad 
vide o> Wut 
Deanne C. Siemer 

2200 Main Place 


Buffalo, New York 
Tel. 852 - 6670 


Counsel for Defendants 
Taber Instrument Corporation and 
the Estate of Ralph F. Taber 


Of counsel: 

Falk, Siemer, Glick, Tuppen 
& Maloney 

2200 Main Place 

Buffalo, New York 


Dated: April 29, 1975. 
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Clerk of the County of 
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on the day of ,19 
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DUE AND PERSONAL SERVICE of the within paper(s) and of the Notice hereon endorsed is admitted this day of 


Attorney(s) fer _ 


oe : eet NNN LLIDAVIT OF SERVICE BY. 
a navi OF SERVICE B: 
STATE OF NEW YORK { ee AFFIDAVIT OF SERVICE BY 
COUNTY OF = 

, being duly sworn, deposes and says that deponent is not a party to this action and is over 18 years « 
that on the day of ,19  , deponent served the within upon 


_ uttorney(s) for the in this action, at the address(es) designated by said attorncy(s) for that pu 
in the preceeding paper(s) in this action by depositing a true copy of same enclosed ina postpaid properly addressed wrapper in a 0. ficial depo 
under the exclusive care and custody of the United States post office department within the State of New York. ; 
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a ane ess _____ My commission expires —_____s ft ie 
Notary Public, Erie County, N. Y.. Commussioner of Deeds, Buffalo, N.Y 


OC A 


VERIFICS 
COUNTY OF 


OF 


Reing duly sworn, Lhereby depose and say that lam the in this action; that I have re 
fore OI and know the contents thereof; that it is true of my own knowledge, except as to the matters therein stated to be alleged upon infor 
and belief and as to those matters, ! believe it to be true. The grounds of my belief as to all matters not stated upon my knowledge are correspor' 
and other writings furnished to me by the and interviews with officers and employees of the ; the reason wi 
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Aatere Public Pee Conte NOV Commessrmes of Deeds. Ruffalo, NY. 
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UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF NEW YORK 


ere eee RL LCL CCL CCN ACA 


JUNIA E. RAAB, 
Plaintiff, 


VS. Civil No. 
1967-190 

TABER INSTRUMENT CORPORATION, 

et al,, 


Defendants. 


eee ener et CT 


STATE OF NEW YORK 


) 
) 9s.: 
) 


COUNTY OF ERIE 
AFFIDAVIT 
Deanne C. Siemer, being first duly sworn, de- 
poses and says; 

1, I am an attorney admitted to practice in the 
State of New York. 

2. On February 21, 1974, Edward D. Siemer was sub- 
stituted for Charles McDonough as attorney for the Estate 
of Ralph F. Taber in the above-entitled action and I began 
to assist him with preparation of the case for trial. 

3. By order of this court dated July 24, 1974, a 
receiver was appointed for the Taber Instrument Corporation, 


Subsequently the receiver engaged Edward D. Siemer to 
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represent the corporat n the above-entitled action and 
I began to assist him with respect to preparation of the 
corporation's defense as well. 
4. Upon information and belief, on August 16, 1974 
Charles J. McDonough died. From early 1965 to July, 1974 


Mr. McDonough had represented both Mr. Taber and the Taber 


Instrument Corporation in this and other matters. Tne in- 


formation upon which this belief is based was obtained from 


Mr. McDonough's files and Robert Boasberg of the law firm 
of McDonough, Boasberg and McDonough. 

5: On or about September 20, 1974, Mr. McDonough's 
files in the above-entitied matter and related litigation 
were delivered to me. 

6. I have read the material in Mr. McDonough's files; 
I have read the pleadings and other papers filed in this 
matter with the clerk of this court; I have read the de- 
position and plaintiff's and defendants' exhibits in this. 
case and I have consulted with counsel for the other de- 
fendants in this matter. I have taken the same actions 
with respect to Civil Action No. 1967-182 entitled Less v. 


— 


Taber Instrument Corporation. 
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ie Upon information and belief, at the time the 
complaint was served in this action, Teledyne, Inc. had 
taken over all of the assets of Taber Instrument Corp. 
and it had become the Taber Instrument Division of Tele- 
dyne. The transaction between Taber Instrument Corp. and 
Teledyne had been completed. The information upon which 
this 'elief is based was drawn from the closing documents 
in ths Taber Instrument Corp.- Teledyne transaction; the 
McDonough files; and the depositions in the Less case. 

a, Upon information and belief, on February 16, 
1973, kalph F. Taber died. His executors are the Marine 
Midland Bank-Western and his wife, Cindy R. Taber. The 
information upon which this belief is based was drawn from 
the records of Marine Midland Bank - Western and an inter- 
view with Mrs. Taber. They were substituted as parties 
defendant in this action by order of the court dated Sep- 
tember 11, 1973. 

3. Upon information and belief, Ralph Taber had 
been president of Taber Instrument Corporation since its 
founding in 1940. He ownec 69% of the voting stock out- 


standing prior to the sale of the assets of Taber Instru- 
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ment Corporation to Teledyne in December, 1966. He was 
Chairman of the Board of Directors continuously from 
1940 through 1966. He also served as Chairman of the 
Board of Trustees of the Profit-sharing Pension Trust, and 
Chairman of the brofit-sharing Committee, during the en- 
tirety of the existence of che crust from 1952 through 
1966. The corporation manufactured a number of products, 
many of which Mr. Taber had designed and developed person- 
ally. Mr. Taber managed the day-to-day activities of the 


corporation and personally did all of the longer-range 


planning. No purchase of stock from Mr. Raab, the plain- 


tiff in this action, could have been made without Mr. 
Taber's autherization. No agreement of sale to Teledyne 
could have been made without his express approval. Mr. 
Taber had reviewed most of the documents and was person- 
ally involved in or directed each of the substantive nego- 
tiations that preceded the sale to Teledyne. Mr. Taber 
was a very successful businessman and a long-time resi- 
dent o£ the Buffalo area, He had an excellent repu‘.ation 
in the community. Mr. Taber would have been an effective 
witness of great personal force. The information upon 


which this belief is based was drawn from the records of 


aG- 
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the Taber Instrument Corporation, the depositions taken 
in the Less case, the McDonough files, and an interview 
with Warren J. Hildebrandt. 

10. Upon information and belief, Mr. McDonough was 
retained by Mr. Taber in early 1965 to represent the 
corporation in a number of matters. Among those matters 
were the claims with respect to pension funds made by em- 
ployees who had beer discharged by Mr. Taber for disloyal- 
ty. One of these pension-fund claims was that made by Mr. 
Raab. Mr. McDonough effected a settlement of that liti- 
gation which included the purchase of Mr. Raab’s stock by 
the corporation. After May, 1966, Mr. McDonough was also 
the principal negotiator for Mr. Taber during the dis- 
cussions that preceded the sale of the corporation's assets 
to Teledyne, Inc. Mr. McDonough distributed the Teledyne 


stock to the Taber Instrument Corp. shareholders after the 


sale transaction was completed. Mr. McDonough had prac- 


ticed law in Buffalo for 47 years. He was a distinguished 
and able practitioner, a man of honest direction, and 
would have been a witness of great personal force. The 


information upcem which this belief is based was obtained 
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from Robert Boasberg, the McDonough files, the deposi- 
tions taken in this case and the Less case, and inter- 
views with Mr. McDonough prior to his death. 

bis a Upon information and belief, Mr. Raab had been 
employed by the Taber Instrument Corp. for 15 years at 
the time of his discharge in 1965. He supervised the 
Transducer Division which had a large number of employ- 
ees. He was an officer and director of the corporation 
and attended management and directors meetings for at 
least three years. He was acquainted with other senior 
management employees. After he was fired, Mr. Raab 
maintained his contacts with many of his old friends who 
were present or former employees of the Taber Instrument 


Corp. However, after the passage of seven years, many 


of these men, died, retired or moved away. Others found 


new employment and cannot be located through Teledyne 
records, They are unavailable to defendants. The in- 
formation upon which this belief is based was drawn from 
the records of the Taber Instrument Corporation, the Mc- 
Donough files, an interview with Mr.McDonough prior to 


his death, and an interview with Warren J. Hildebrandt. 
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12, Upon information and belief, there were only 
four participants in the negotiations and transaction 
between Mr. Raab and the Taber Instrument Corp. ‘They were 
Mr. Raab and his attorney, Mr. Ness, and Mr. Taber and his 
attorney, Mr. McDonough. ‘There were only five partici- 
pants in the negotiations and transaction between Taber 
Instrument Corp. and Teledyne Inc. They were Mr. Singleton, 
who was president and chairman of the board of Teledyne, 
and his lawyer, Mr. Kaufman; Mr. Taber and his lawyer Mr. 
McDonough; and a middleman, Dr. D'Angelo. The information 


upon which this belief is based was drawn from the deposi- 


tions and exhibits in this case and the Less case; inter- 


views with Messrs. Singleton, Kaufman and McDonough; a 
review of Mr. Kaufman's files; and a review of Mr. McDonough's 
files. 

13. Only two of the participants in both of these 
transactions, Mr. Taber and Mr. McDonough, could testify 
to the facts necessary to the defendants' defense against 
Mr. Raab's allegations. They are both now dead and their 
testimony is unavailable. The plaintiff took Mr. Taber's 
deposition in the L2ss case in 1967. At that time, plain- 


tiff never expressed, on the record, any intention that 
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this deposition should cover both the Less case and the 
Raab case. I have been unable to find any document in- 
dicating any such intention. I have examined the trans- 
cript of Mr. Taber's deposition. Mr. Taber respouded to 
the questions of plaintiff's counsel with very Limited 
answers and the questioning was generally hostile. There 
was no cross-examination of Mr. Taber to elicit facts 
helpful to the defense. The plaintiff also took Mr. 
McDonough's deposition, once in the Less case and again 
in the Raab case. On both occasions Mr. McDonough re- 
fused to divulge any information covered by the attorney- 
client priviiege and plaintiff never challenged that claim 
of privilege. Therefore none of the details of the ne- 
gotiations from defendants' side are availabJe in the 


recorded testimony. 


14. It is my opinion that there are two principal 


defenses available to defendants in this case. Those are 
the defense (1) that there was no omission to state a 
material Lact because the fact alleged by plaintiff (that 
there were substantial negotiations and/or an agreement 
in principle) does not exist; and (2) that even if there 


was an omission to state a material fact, 1 is of no 
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consequence because there was no reliance by plaintiff. 
It is also my opinion that the testimony of Mr. Taber 
and Mr. McDonough is essential ‘ establishing either 
of those defenses. Without that testimony, defendants 
are critically impaired in their ability to defend against 
Mr. Raab's allegations. It is my opinion that there are 
no alternative sources of testimony from which the same 
evidence necessary to these defenses cou.d be had. 

14. Upon information and belief, Mr. Taber had had 
a number of offers to purchase the Taber Instrument Cor- 
pogation between 1960 and 1966. Mr. Taber discussed those 
offers with senior management employees because he was 
proud of the reputation achieved by the corporation and 
its products. However, Mr. Taber uniformly rejected these 
offers. The information upon which this belief is based 


was drawn from the files of the Taber Instrument Corpora-~ 


tion, an interview with Charles McDonough and an interview 


with Warren J. Hildebrandt. 


-x/ fe . eC Seek 
Dearne C. Siemer 
Sworn to before me this 
25 © day of April, 1975. 


Notary Public. 
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Falk. Siemer, Glick . Tuppen & Maloney 


Attomeys for ! 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


— anna att CLC 


JUNIA E. RAAB 
~-vs- Civ-1967-190 


TABER INSTRUMENT CORPORATION, 
et al. 


a 


SIR: Take notice of an ORDER, of which the within is a copy, 
duly granted in the within entitled action on the Ist day of 
May, 1975 , and entered in the Office of the 


Clerk of the United States District Court, Western District of 


New York, on the Ist day of May, 1975 : 


Dated: Buffalo, New York 


May 2, 1975 


JOHN K. ADAMS, Clerk 
U.S. District Court 
U.S. Courthouse 
Buffalo, New York 14202 


TO: David L. Sweet, Esq. 
Attorney for Plaintiff 


Deanne C. Siemer, Atty. 
Robert M. Hitchcock, Esq. 
Arnold N. Zelman, Esq. 
TO: Victor T. Fuzak, Eso. 
Attorney for Defendant 
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UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF NEW YORK 


ee CC LCL LR 


JUNIA E. RAAB, 


Plaintiff, 
wae 


TABER INSTRUMENT CORPORATION, 
et al., 


Defendants 
ee 
ORDER 
The defendants, Taber Instrument Corporation and 
the Estate of Ralph F. Taber, have moved for an adjournment 
of the discovery schedule established by order of the court 


dated April 1, 1975, pending the decision by the court of 


a Motion to Dismiss made by these defendants and joined by 


defendant, Warren J. Hildebrandt. The decision of that mo- 
tion in favor of defendants would make discovery unnecess-~ 
ary, therefore good cause has been shown. 

In order to ensure a prompt disposition of the 
Motion to Dismiss, the following schedule is established: 
Plaintiff will serve all affidavits and memoranda, if any, 


in opposition to the Motion on or before May a sae 
lL 
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Defendants will serve all further affidavits and reply 


memoranda, if any, on or before May 17, 1975. A hear- 
ing on the Motion will be held at 11:00 a.m. on May 
19, 1975. 
The Motion for Adjournment is granted. 
So ordered. 
oe Sea eae 


John T. Curtin 
United States District Judge 


May 1, 1975. 
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GEORGE A NEWBURY 
Couneey 


os Honecson, Russ, ANDREWS, Woops & GOOPYEAR 
HOMER 4. w 


ASURENCE ® GORETESY ATTORNEYS aT Law 
JOMMmM £ OICKing Orme 


pinesr cath pare 1800 Onr M & T Praza 


APHOLD T OLEMeA 

OOMALO C LVeIcAR 

OROVER fF UANES. Um BurFra1o, N.Y. 14203 
VICTOR T FUTAR 
GOMOON A mee LOD 716-856-4000 AMMERBT. CLARENCE OFMcEe 
RICHARG C. HEATH 

BOUGLAS Ww RUM SASTOCRN HILLS MALL 
RAL Pe w LARBON 44255 TRAMNOIT ROAD 
hele scab ig CLARENCE, N.Y. 14221 
HUGH Mem. MUSE. J 

CHARLES J HAMM 716-633-6180 
STECR HEM w RELLY 

OLORGE w MYERS UR 

JAMES A PORTER 

ROSCRT H MILTEWOE ROGER. 1 

WILLIAM © GARONER 

MM RENMNETS SCHROEOTR UR, 

JOnnm Js COONEY 

VOnnN C BARGER. IR May 1 > 1975 

POBERT 4 WALKER 

ANTHONY | OUTTOW 

JAMES M WADSWORTH 

SICHHEN RELLOGO 

DAVID « GARBVES 

David € wait 

WHLLIAM A De PONCE AY 

RICHARD A GOLTE 

STEPHEN mM NEWMAN 

DAVID £ mance 

ROBERT & COMALIN 

ROUSEHT W.RELLER 


Hon. John fT. Curtin 

United States District Court 
United States Courthouse 
Niagara Square 

Buffalo, New York 14202 


Dear Judge Curtin: 


Re: Junia E. Raab v. Taber Instrument 


Corporation, et al-Civil 1967-190 


We are writing on behalf of Warren J. Hildebrandt to 
join in the motion for dismissal and for adjournment of the 
discovery schedule recently filed on behalf of the defendants 
Taber Instrument Corporation and Estate of Ralph F. Taber. 


Respectfully yours, 
HODGSON, RUSS, ANDREWS, WOODS & GOODYEAR 


By 


Victor T. Fuzak 


VIF: skw 


Copies to: David L. Sweet, Esq. 
Edward D. Siemer, Esq. 
Robert M. Hitchcock, Esq. 
Arnold N. Zelman, Esq. 
Harold J. Boreanaz, Esq. 
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Benjamin J. Manasen. 
LAW OFFICES 


Brennan, Tesseyman, Zelman & Runfola 


WILLIAM R. BRENNAN 1360 STATLER HILTON 


F. WILLIAM TESSEYMAN BUFFALO, NM. Y. 14202 
ARNOLD N. ZELMAN - 


ROSS L. RUNFOLA 


TELEPHONE: 853-5760 


FRANCIS WM. TESSEYMAN, JR Arta Cong: 716 


OUR FILE NO. —. 


Honorable John T. Curtin 
United States District Court 
United States Courthouse 
Niagara Square 

Buffalo, New York 14202 


RE: Junia E. Raab v. Taber Instrument Corporation, 
et_al - Civil 1967-190 


Dear Judge Curtin: 


The defendant, Benjamin J. Manasen, joins in 
the motion made by Taber Instrument Corporation and the 
Estate of Ralph F. Taber for dismissal of the cause of 
action and adjournment of the discovery schedule. 


si cal Wau 


pk 


ee 
ROSS L. RUNFOLA / 


RLR/1g c 
ee: pavia L. Sweet, Esq. 

Edward D. Siemer, Esq. 

Robert M. Hitchcock, Esq. 

Vietor T. Fuzak, Esq. 
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Huber, Attorneys For Joseph P. D’Angelo. (CH) PY 
PHILLIPS, LYTLE, Hitcncock, BLaineE & HUBER 


FORMERLY KENEFICK. LETCHWORTH, Baroy. Prices & Ema@uioce 


ATTORNEYS at Law Se Le 


aLemco a wucecen 
WhKLIAM ©. LYTLE CHARLES @ BLA ve. 
Ascii ella ee 3400 Marine MIDLAND CENTER or counses 
ALEXANDER C. COFOES COwaene |. FOR NEON 

PauL v. JOLLEY WILLIAM A. BAL © 

JOMNM R. RIMBALL JOnM KH. mMeCORMICH aie ae 
Wigan GME T WILLIAM J. O'CONNOR, J BurraLo, New YoreE 14203 . 

ROCERT @ BPAULO NG Cavio A. FL OTS 

RICHARD G. Bi AmINOHAM vine © BROTT, 8 

CHARLES BYAN OF EMONS JOnm F CONOVAN 

PETER &. BCHREER COWARO mM GRIFF ite Je 

GERARD 8. HAAS HERO mH PRAM, 

WALOROM & MATES. VA FREOERICKH G@ ATTEA 

ARTHUR M. SHERWOOD PAUL & PUYOMOEK amta coot 6 
THOMAS M. QARNEY puree rooney 


GEORGE F Pm 


Honorable John T. Curtin 
United States District Court 
Western District of New York 
U. 8. Court House 
Niagara Square 
Buffalo, New York 14202 


Re: Junia BE. Raab v. Taber Instrument 
Corporation, et al 
Civil 1967-190 


Dear Judge Curtin: 

We are writing on behalf of Dr. Joseph P. 
D'Angelo to join in the motion for dismissal filed 
on behalf of the defendants Taber Instrument Corporation 
and Estate cf Ralph F. Taber. 


Respectfully yours, 


PHILLIPS, LYTLE, HITCHCOCK, BLAINE & HUBER 


? y, 
a sgl Uf CEs 


cc: ; David L. Sweet, Esq. 
Edward D. Siemer, Esq. 
Arnold N. Zelmen, Esq. 
Victor T. Fuzak, Esq. 
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UNITED STATES DISTRICT COURT FOR 
THE WESTERN DISTRICT OF NEW YORK 


cree ee eel 


JUNIA E. RAAB, 
Plaintiff 


VE- CIVIL No. 1967-190 


TABER INSTRUMENT CORPORATION, 
et al., 


Defendants 


i sceeneereesend ete at rn cnn wer nl 


AFFIDAVIT IN OPPOSITION 
TC MOTION TO DISMISS _ 


STATE OF NEW YORK : 


COUNTY OF ERIE 


DAVID L. SWEET being duly sworn deposes and 

1. I ama member of the firm of HEFFERNAN, 
SWEET & MURPHY, attorneys for the plaintiff, and am 
familiar with the facts and circumstances in this action. 
I submit this affidavit in opposition to the motion of 
defendants, Taber Instrument Corporation and the Estate 


of Ralph F,. Taber, for dismissal, 


2. The affidavits and memorandum submitted 


by the aforesaid defendants in support of their motion 


contain grossly inaccurate, unfair and wholly misleading 
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represertations of the facts. They entirely, and apparent - 


ly déliberately, ignore the relationship between this case 


and the Less case, in which extensive pretrial discovery 


and other procedures were had with regerd to questions of 
fact and law common to both actions. Furthermore, the mak- 
ing of this motion at this juncture in the proceedings, after 
all that has gone before, smacks of nothing less than bad 
faith. 

3. Rather than attempt an item by item refutation 
of defendants' statemen.s, I will set forth the facts as they 
appez~ from our files. 

As pointed out in the combined pretrial 
statement submitted on behalf of the plaintiffs, Less and 
Raab, both cases were based upon violations of Section 10 (b) 
(27 and 29) of the Securities and Exchange Act of 1934, and 
Rule 10-b of the Securities and Exchange Commission. In 
each case it was alleged that Taber Instrument Corporation 
(hereinafter referred to as "TIC") bought the plaintiff's 
stock in TIC without disclosing to the plaintiff the fact 
that serious negotiations were then being conducted with 


Teledyne, Inc. for the acquisition of TIC by Teledyne, for 
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to Motion to Dismiss. 
a proposed price equivalent to approximately $50.00 per 
TIC share. Less' 14,100 shares of TIC were purchased on 
May 4th, 1966 for $10.00 per share; Raab's 600 shares of 
TIC were purchased on June 6th, 1966 for $8.00 per share. 
Both Kaab and Less also received, at the time of the pay- 
ment for their shares, certain profit sharing monies 
claimed by them from TIC's Profit Sharing Plan. 

In each case the defendants adopted the defense, 
among others, that there was no failure to disclose a material 
fact to the plaintiff, in that at the times of the purchase 
cf their shares by TIC, the status of such negotiations ‘with 


Teledyne was not such as to require disclosure. As is undis- 


puted, the acquisition of TIC by Teledyne was in fact carried 


out on or about December 30th, 1966, for a price, paid in 
shares of Teledyne, worth at that time approximately $50.00 
per TIC share. 

Both Less and Raab sued for rescission of the 
purchases of their shares by TIC, claiming that ‘had they 
been informed of the Teledyne negotiations they would have 
retained their TIC shares, and would have been entitled to 
participate in the distribution of Teledyne shares, worth 


approximately $100.00 per TIC share, made to TIC shareholders 
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in May, 1967, on liquidation of TIC. 

While the two cases were essentially alike in 
the foregoing respects, both arising out of similar circum- 
stances and within approximately the same period of time, 
in which the TIC - Teledyne negotiations were coming to a 
boil, the financial magnitude of the two claims was vastly 
different . Less, as the seller of 14,100 TIC shares, had 
a claim worth potentially more than $1,400,000.00; Raab, 
as seller of 600 shares, had a claim worth potentially in 
excess of $60,000.00. Consequently, counsel for all parties 
in both cases, throughout the entire pretrial proceedings, 
treated Less as the "lead" case and knew that the basic 
discovery concerned with the Teledyne-TIC transaction and 
the liquidation of TIC was taking place in the Less case. 

4. The plaintiffs were confronted with the burden 
of ascertaining, solely through hostile witnesses, the true 


circumstancess surrounding the timing, nature and exte * of 


the TIC-Teledyne negotiations, to which the plaintiffs were 


not privy. 
On behalf of the plaintiffs we took the deposit- 
ions of defendants TIC, Ralph F. Taber, Warrén Hildebrandt and 


Joseph D'Angelo, and witness depositions of Leland Coulter, 
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District Manager of the Teledyne-Taber Division, Charles 
Ti11 wf Marine Midland Trust Company, Noel Bartlo, who had 
acted for D'Angelo in negotiating for the Less stock, and 
Charles McDonough, who had acted for TIC in the negotiations 
for the purchase of both the Less and Raab stock. 

The defendants took depositions of the two plain- 
tiffs and of my partner, Eugene Murphy, and myself. 

In all, during the period July 1967 through October 
1972, when discovery was considered completed, depositions were 
taken on 19 separate occasions. 

The matters involved were complex and extensive, 
and necessarily covered in great detail the negotiations be- 
tween TIC and Teledyne which began February 1966, and ended 
with the closing of the TIC acquisition on December 30, 1966, 
and the liquidation of TIC in May 1967. 

Additional complications were presented in deal- 


ing with certain defenses asserted in both cases, involving 
& 


allegations of wrongdoing on the part of the plaintiffs un- 


related to the transactions in which their stock was purchased, 
the execution and delivery by the plaintiffs of releases in 
favor of some of the defendants. The issue 4s to the per- 
missible scope of the defendants’ examination of the plain- 


tiffs with regard to such matters arose during the initial 
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examination of plaintiff Less, and became the subject of a 
motion made by defendants and decided by Judge Henderson, 
after submission of extensive affidavits and briefs. 

On several occasions the examinations conducted 
by us had to be adjourned so that we could go through the 
massive and largely unsegregated files produced by Mr. Mc 
Donough and his clients and sort out the many documents and 
records pertinent to the inquiry. 

The examination of Dr. D’Angelo's agent, Mr. 
Bartlo, had to be taken in two separate sessions; at the 
first session he refused to answer certain material quebtions 
on the grounds of the lawyer-client privilege, and when the 
privilege was later waived, his examination was rescheduled 
and completed. 

5. The depositions were frequently delayed solely 
because of the unavailability of one or more of the defendants’ 
counsel. Time after time we would schedule an examination and 
prepare for it, only to have Mr. McDonough's office notify us 


at the last minute that he was otherwise engaged and could not 


attend. 


Attached, as Exhibit "A" is a copy of a letter 


we wrote to Mr. McDonough June 23, 1970, with copies to Messrs. 
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Hitchcock and Boreanaz, attesting to our efforts to over- 
come these delays and complete the discovery. 

In addition, on several occasions, examinations 
were postponed to avoid conflict with engagements of Mr. Hitch- 
cock or Mr. Boreanaz. 

Our examinations of Mr. McDonough were completed 
in October, 1970, and in view of subsequent events, proved to 
be the last depositions taken on behalf of the plaintiffs. 
However we actively sought additional discovery afterwards, 


as we will review. 


During the course of their discovery examinations, 


the defendants had adopted the posture that even though it 


was clear thet negotiations with Teledyne had clearly begun 
by February,1966, and that concededly the acquisition had 
been consummated in December, 1966, the status of the deal 
was so uncertain at the times of the purchases from the plain- 
tiffs that no disclosure of the negotiations was required. 
Therefore we concluded that we should endeavor 
to take the depositions of the chairman of Teledyne, Dr. 
Singleton, and his counsel, Edmund Kaufman, if it could be 
accomplished in this jurisdiction, since the taking of their 
depositions at Teledyne's headquarters in California would 


have required plaintiffs to bear the enormous cost of the 
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expensesof ourselves and all of the defendants‘ attorneys 

in attending there. In late 1970 and early 1971, we explored 
the possibility of Teledyne's producing Dr. Singleton and Mr. 
Kaufman here. I was initially given to undexstand by Mr. 
Kaufman that both he and Dr. Singleton came to the New York 
area fairly often, and that it might be possible to errange 
for the taking of their depositions on such an occasion. 
However, after further conversations with Teledyne house 
counsel Spencer Letts in early 1971, it became evident that 
Teledyne did not intend to voluntarily produce Dr. Singleton 
and Mr. Kaufman here for such examinations. As a result, 


on May 5, 1971, we served notices of the taking in Buffalo 


on May 27, 1971, of the examination of Teledyne, Inc. through 


its Chairman, Dr. Singleton, and its counsel and assistant 
secretary, Mr. Kaufman, and had a subpoena duces tecum for 
such examination served upon Teledyne, Inc. at its North 
Tonawanda, New York, plant. 

Through the Hodgson, Russ firm Teledyne moved 
for a protective order to quash the subpoena in so far as 
it would have required the attendance of Dr. Singleton and 
Mr. Kaufman; extensive briefs and affidavits ‘were filed by 
both sides, and after argument in July, 1971, the Court de- 
cided in favor of Teledyne's application, on October 12, 
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1971, in a six page decision holding that although Teledyne 
was doing business within the jurisdiction, and therefore 
could be required to produce Dr. Singleton here for deposit - 
ion, the Court felt that in fairness to Teledyne as a non 
party, and under all the circumstances, Dr. Singleton'’s de- 
position would have to be taken at Teledyne'’s offices in 
California. 

6. In early 1971 we also attempted to take 
the deposition of defendant Himmeifarb, a resident of 
Mexico, in the Less case. During the early discovery we 
had informed his attorney, Mr. Boreanaz, that we would .want 
to take Mr. Himmelfarb's deposition, and he indicated that 
he would produce him here for that purpose. In late 1970 
and early 1971 we discussed this further with Mr. Boreanaz, 
and he informed us that he would contact his client and make 
the arrangements. By our letter to Mr. Boreanaz of Marcn 


29, 1971 ( Exhibit "B" attached) we confirmed our previous 


discussions on this subject, and requested word from him. 


We received no reply from Mr. Boreanaz, and therefore by 
notice given on May 5, 1971 we noticed the taking of Mr. 
Himmelfarb's examination here on June 7, 1971. Having heard 
nothing from Mr. Boreanaz by June l, 1971, we wrote a letter 


on that date ( Exhibit "Cc" attached) to all counsel con- 
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firming that Mr. Himmelfarb's deposition was still scheduled 
for June 7, 1971. Just before the scheduled date, Mr. 
Boreanaz called us and requested that the examination be 
postponed briefly so that he could make a motion for a pro- 
tective order, which he said he had been unable to do as yet 
because of other engagements. We consented to his request 
and notified the other counsel, 

Since Mr. Boreanaz did not serve his motion 
promptly we contacted his office several times and request - 
ed that he do so, but without result. On August 19,1971, 
we sent him a letter ( Exhibit "D" attached) informing .him 


and other counsel that because of the lapse of time without 


word from him Mr. Himmelfarb's examination was rescheduled 


for September 9, 1971. We received no response from Mr. 
Boreanaz, and on September 9, 1971, we attended at our 
offices with a court reporter for the examination but 
neither Mr. Boreanaz nor Mr. Himmelfarb appeared. We 
then made a motion for an order, based on the foregoing, 
to strike defendant Himmelfarb's answer, or for other re- 
lief. Our motion came on for hearing on October 15, 1971, 
and after hearing Mr. Boreanaz's explanation that he had 
been occupied in other matters, the Court excused said 


default, and also ruled that Mr. Himmelfarb's examination 
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would have to be held in Mexico, unless the plaintiff bore 


the expense of his attending here. 


7. In view of the foregoing determinations and 
of the heavy expenses already incurred by “he plaintiffs in 
the prosecution of these cases, we decided that we would 
have to forego taking the examinations of Dr. Singleton 
and Mr. Kaufman and of defendant Himmelfarb. We then filed 
notes of issue in both the Less and Raab cases for the 
November 1971 trial term. ‘ 

At a pretrial conference held by Magistrate 
Maxwell in early August, 1972, we confirmed that our own 
discovery was complete, but that the defendants had indicated 
they still intended to take depositions of Mr. Murphy and 
myself. 

The defendants thereafter served notices of 


the taking of the depositions of Mr. Murphy and me on October 


14, 1972, and those depositions were completed on October 28, 1972. 


8. After the taking of the depositions of Mr. 
Murphy and me on October 28, 1972, a final pretrial conference 
was scheduled by Magistrate Maxwell for December 13, 1972. 
It was adjourned for two weeks to December ‘28, 1972, at our 


request because of my illness with pneumonia, and then was 
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adjourned again by the Magistrate's office because former 
President Truman's funeral was held on December 28,1972, and 
the Courts were closed. The Magistrate's office subsequently 
notified us that the conference was rescheduled for February 
7,1973. 

We served and filed in advance of the February 


7, 1973, conference an extensive combined pretrial statement 


in the Less and Raab actions, and opposing counsel did like- 


wise, with the exception of Mr. McDonough, who served his 
combined pretrial statement in the two cases afterwards, on 
February 9, 1973. 

At the conference on February 9, 1973, we 
made a demand of $1,2£0,000.00 for settlement of the Less 
case, and indicated that settlement of the Raab case should 
be on a proportionate basis, in the proportion that the 600 
shares purchased from him bore to the 14,100 shares purchased 
from Less. 

Mr. McDonough said that he felt his clients 
would not be willing to offer Mr. Less more than their share 
of a certain escrow fund established against the possibility 
of a claim by him, and counsel for the other defendants took 
the same position. With respect to Raab, Mr. McDonough: stated 


that it appeared there would be no difficulty in settling 
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the Raab case once the Less case were resolved, and we said 
that we agreed. 

At the conclusion of the February 7,1973, 
conference Magistrate Maxwell stated to all counsel that 
it appeared that the parties were too far apart for settle- 
ment and he asked whether the cases were ready for trial. 
We stated that all pretrial discovery was completed and 
that we were ready for trial. Magistrate Maxwell then 
announced that in accordance with our discussion he would 
mark the two cases ready for trial and refer them to the 
Court for the scheduling of a trial date. 

In preparing this affidavit, I spoke with 
Magistrate Maxwell on May 8th, 1975, and after reviewing 
his file he informed me that his notes show that we reported 
both cases ready for trial at the February 7, 1973 conference, 
that he so marked them and accordingly referred them to the 
Court for the scheduling of trial date. 

9, Subsequently, a pretrial conference was held 

before the Court on March 13, 1973. Mr. Hitchcock reported 


that Ralph Taber had died, on or about February 16th ,1973, 


and that arrangements were being made by his firm to probate 


the Will appointing Mrs. Taber and Marine Midland Trust Comp- 


any as executors. He also said that he doubted that his 


Pe ec 
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firm could thereafter represent the Taber Estate in view 


of an apparent conflict of interest because of their re- 


presentation of defendant D'Angelc. It was agreed at that 


meeting that when the representatives of the Taber Estate 
had been appointed they would be substituted for him in the 
two actions, and that the question of whether Mr. Hitchcock's 


firm could continue to represent the Taber Estate would 


‘ 


have to be resolved. 

Another matter which arose at the March 13, 
1973, pretrial was the propriety of attorneys acting as 
both trial counsel and witnesses. The Court pointed out 
that since Mr. McDonough and Mr. Murphy and I were listed 
as proposed trial witnesses, it appeared to be improper 
for the attorney-witnesses, or even their partners, to 
conduct trial. We informed the Court that we agreed 
with this view. 

Following the March 1973 conference, I checked 
from time to time with William Bain, of Mr. Hitchcock's 
firm, who was handling the probate of the Taber Will,and 
on July 5, 1973, he informed me that the Will was probated 
on July 3rd, 1973, and letters issues to the executors. Mr. 


Bain also informed me on that date that a meeting was going 
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to be held on July 10, 1973, to consider appointing the 
Falk, Siemer firm as trial counsel for the estate in the 
two actions. 
Shortly after the probate of the Taber 

Will we served motions for substitution of the Executors 
in both of the cases, and the Court granted orders of sub- 
stitution on September 11, 1973. 

10. On January 14, 1974, the Court issued a 
notice of a meeting for status report on February 7, 1974. 
On January 18, 1974, I called Mr. Siemer and told him that 
we had leerned from Mr. Hitchcock that he understood Mr. 


Siemer was going to handle this litigation, in place of 


Mr. McDonough. I asked Mr. Siemer if he could confirm 


this, and also whether he had received word of the February 
7, 1974, date for status report conference. Attached as 
Exhibit "E" is a copy of a memorandum of our conversation 


which I made at that time, and which reads in part as 


follows : 


"Siemer said that he had reviewed the 
file and the depositions and the code of 
ethics and had reached the conclusion that 
McDonough definitely could not try the case. 
He has yet to submit his written opinion to 
that effect to the bank and, before doing s0, 
wants to give McDonough the courtesy of con- 
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ferring with him and advising him of his 

conclusion. He has been unable to get 

together with McDonough because of both 

their schedules but he has arranged with 

McDonough to meet with him as soon as 

McDonough's present trial concludes." 

Il. The report conference on February 7th, 
1974, was attended by Arthur M, Sherwood of Mr. Hitchcock's 
office, Charles J. McDonough and myself, I informed the 
Court that we had been waiting for sometime for definite 


word as to whether Mr. McDonough was to be replaced as trial 


counsel in : cases by Edward Siemer. Mr. McDonough 


then announced it had been decided that Mr. Siemer would 
replace him as counsel for the Estate of Ralph Taber, bu: 
that Mr. McDonough intended to remain in the case as trial 
counsel for defendants Taber Instrument Corporation, Ben- 
jamin Manasen and Warren Hildebrandt. 

The question of possible consolidation or 
joint trial of the two actions was also discussed, and it 
was indicated that Mr. McDonough and Mr. Boreanaz would 
be in opposition. 

The Court then scheduled a further confer- 
ence on February 22, 1974, stipulating that all counsel in- 


cluding Mr. Siemer were to be present. Subsequently we were 
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notified that thst conference was canceled because of 


the death of Judge Henderson, and that a new date would 
be set by the Court. 
On February 14, 1974, we served formal notice 
of motion for consolidation or joint trial of the two cases, 


Mr. Siemer's firm thereafter served a notice of substitution 


of his firm in the Less case, and the motion was adjourned 


so that they could prepare opposing papers. In the mean- 
time we loaned them pleadings and other documents in both 
cases which they requested. 
On March 20th, 1974, we received notice of sub- 
stitution of Mr. Siemer's firm as counsel for the Estate of 
on Ralph Taber in the Raab case. 
In view of the strenuous opposition that was 
being addressed to our application for consolidation or . 
NS joint trial of the two cases, and to avoid any further 
preliminary litigation which would delay scheduling of the 
two cases for trial, we decided to withdraw our motion for 
consolidation,and wrote to the Court to that effect in a 
letter dated March 20, 1974, with copies to all counsel, 


(Exhibit "F" annexed) and asked that the Less case be tri da 
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first, with the Raab case to follow, We also informed the 
Court and counsel that we had arranged for outside trial 
counsel. 

m April 29, 1974, a meeting was held between 
the Court and counsel. I appeared with our trial counsel, 
Mr. Montgomery, and stated that we were ready for trial, 
and joined with Mr. Hitchcock in asking for an early trial 
date. Mr. McDonough was still counsel of record for de- 
fendants, Taber Instrument, Warren J, Hildebrandt and 
Renjamin Manasen, and the Court then ruled that he could 
not act as trial counsel because of his status as a witness, 


and directed that substitute trial counsel be obtained as 
2 


soon as possible. The Court then adjourned further proceed- 


ings until June 3, 1974, for the setting of a trial date. 
12, At the meetiny on June 3, 1974, it was reported 
that Arnold Zelman had been retained as trial counsel by 
Benjamin Manasen and Victor Fuzak by Warren Hildebrandt. 
Mr. McDonough stated that substitute trial counsel for TIC 
had not yet been retained, and that he had written to the 
shareholders that there would have to be a shareholders’ 
meeting to act upon that matter. He also stated that there 


were now no directors of TIC, both Mr. Hildebrandt and mr. 
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Manasen having recently resigned. Miss Siemer then request- 
ed that the Court appoint a receiver for TIC, and after some 
discussion that matter was deferred to June 24,1974 for fur- 
ther consideration. 

Attorney Zelman asked for time to consider pos- 
sible additional discovery, and the Court gave him and Mr. 
Fuzak until June 24, 1974, to notice any such discovery. 


All counsel agreed that the Less and Raab cases 


be tried separately, that the Less case be tried first, and 


that the proceedings in the Raab case be deferred until after 
the Less trial. 

Plaintiff requested an early trial date, and 
Miss Siemer stated that her father, Edward Siemer, would 
act as trial counsel and could not try the case before 
October 1974. 

Thereafter, in its order dated June 14,1974, 
(Exhibit "G" annexed) the Court confirmed the foregoing 
agreement of counsel with respect to deferral of Raab until 
after trial of Less, and set October 15th, 1974, as the 
trial date. 

13. We proceeded with eb enracdons for trial 
and in accordance with the Court's direction, worked with 


Chief Deputy Clerk Walsh in connection with the listing 


=]3- 
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and marking for trial of the approximately 200 exhibits 
which had been marked in the pretrial depositions . 

From time to time, since March 1974, we 
had received requests from Mr. Siemer's firm for documents 
or transcripts which they could not locate readily in Mr. 
McDonough's files, and on each occasion we promptly fur- 
nishea them from our own files. We continued this complete 
cooperation with defendants’ counsel during the final pre- 
trial preparations as well. 

As the trial date of October 15, 1974, ap- 
proached certain other matters pertaining to the handling 
of the trial were disposed of. We made a motion for sever- 
ance of trial of the underlying circumstances and merits of 
the several State Court suits referred to in certain affirma- 
tive defenses, in order to avoid a multiplicity of trials 
within the main trial, and after exchange of briefs and af- 
fidavits, the motion was argued on July 15, 1974, following 


which the Court denied the motion. 


By order dated July 24, 1974, the Court ap- 


pointed Edward Carland, a member of the Siemer firm,as re- 


ceiver for TIC, 


14, By letter to the Court dated September 30th, 


1974, (Exhibit "H " attached) the defendants requested post- 


-20— 
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ponement of the trial date, and by letter to you of 


October 1, 1974 ( Exhibit "I" attached) we opposed the 


adjournment. The Court granted their request for adjourn- 
ment. 

We continued to make ready for trial,meet- 
ings with our witnesses, reviewing the depositions and ex- 
hibits, issuing subpoenas, and preparing an extensive trial 
memorandum of the law involved in the very complex legal 
issues of the case. 

On October 25, 1974, the Court convened a 
meetingof counsel, and extensive settlement negotiations 
took place, but without arriving at a settlement, and it 
was left that trial take place November 5th, as scheduled. 

On the eve of trial, settlement of the Less 
case was agreed upon for the sum of $560,000.00. Statements 
as to this settlement were put on record in open Court on 
November 5th, 1974, and the Court chen adjourned the matter 
until December 3rd, 1974, with the understanding that the 
payment of the settlement sum of $560,000.00 would be made 
in the meantime and stipulations of discontinuance filed. 

At the conclusion of the proceedings on 


November 5th, 1974, the Court asked about status of the 
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Raab case. Miss Siemer stated that that case was not 
ready and that further discovery had to be taken. I 
informed the Court that was not correct, that discovery 
had been completed and the case was ready. Miss Siemer 
stated that we had been discussing the Raab case and that 
they were attempting to dispose of it on the same basis 
as the Less case, and the Court then asked that it be 
informed about the outcome of further settlement discus- 
sions in the Raab case. 

After the aforesaid November 5th, 1974, Court 
proceedings, Mr. Siemer and I had occasion to discuss 


the mechanics of the payment of the Less settlement, and 


during our conversat’ ~ he asked me whether we could dis- 


pose of the Raab case on the same basis as the Less case. 
I told him that we felt the Raab case was somewhat stronger 
than the Less case, and less complicated, and that it there- 
fore deserved a more favorable basis of settlement, and I 
named a settlement figure. Mr. Siemer said that he would 
see what he could do and let me know, 

The $560,000.00 proceeds of the Less settlement 


were paid on December 3, 1974, and stipulations of discontinuance 
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immediately filed with the Court. I called Mr. Siemer after- 
wards about the Raab case, and he told me that he would 
take it up with the other defendants and would be in touch 
with me soon. We subsequently had a meeting on Thursday, 
January 23rd, 1975, and at that time after discussion of 
the merits of the case and comparison with the Less case, 
Mr. Siemer named a settlement offer. I told him it was 


disappointing, in view of our earlier discussions, and en- 


tirely unsatisfactory, and that it appeared there was no 


alternative except to notify the Court and ask to have the 
case set down for triai as soon as possible. 

I called Deputy Clerk Walsh the next morning, 
January 24th, 1975, and informed him that Mr. Siemer and I 
had met, but that we were so far apart that petclement ap- 
peared impossible, and asked him to so advise the Court and 
have the case set dewn for a pretrial conference as soon as 
possible, so that we could see about entering into any stipu- 
lations and arrange for the marking of exhibits. I told Mr. 
Walsh that a great many of the documents that were to have 
been marked as exhibits in the Less case would apply also 
to Raab. Mr. Walsh said that he would so. advise the Court. 


By notice dated February 13, 1975, a pretrial 
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conference was held on March 19, 1975. I informed the 

Court that further settlement negotiations had been un- 
availing, and requested that the case be set down for 

trial. Miss Siemer said that upon review of the file her 
firm had determined that additional discovery should be 
taken, and she requested leave to serve interrogatories, 

and possibly take additional discovery. I opposed this 
request, on the basis that herclicnts had had ample op- 
portunity for such discovery, both during the several years 
they were represented by Mr. McDonough, and during the period 
of over a year that her own firm had been officially substi- 
tuted in the case. 

The Court indicated that it was disposed to 
grant such leave to the defendants, since it could expedite 
the process of the actual trial, and by order dated April l, 
1975, the Court gave defense counsel until May 1, 1975, to 
serve interrogatories, and established a time table for com- 


pletion of any added discovery. 


On April 29, 1975, at the very end of the 


additional discovery period, instead of serving such inter- 
rogatories defendants served a motion to dimiss for failure 


ef prosecution. 
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15. As the foregoing review of the facts shows, 
there was continuous and diligent activity in the Less and 
Raab actions on the part of plaintiffs throughout these 
proceedings. Such delays as occurred were due principally 
to the great difficulty and complexity of the litigation, 
the extensiveness of the documentary evidence and testi- 
mony required to be covered, the problems entailed in the 
scheduling of the numerous depositions by the conflict- 
ing engagements of the defendants’ counsel, and the other 
matters reviewed above. 

In addition, it is clear from the record 


that at the August 1972 pretrial before Magistrate Maxwell 


we reported that our discovery was complete in both the 


Less and Raab cases, that the cases were then held so-that 
the defendants could thereafter,in October 1972, take fur- 
ther discovery (which they could have taken earlier had 
they chosen to do sc) and that when the two cases were 
next called for pretrial conference in February 1973, we 
reported them ready for trial, and they were so marked and 
referred to the Court for scheduling of trial date, 

16. It is also clear from the record that the 
defendants delayed inordinately in arranging for trial 


counsel for the Taber Estate, TIC, Manasen and Hildelbrandt 
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following the death of Mr. Taber in February, 1973, after 
the two cases both had already been reported and marked 
ready for trial. Although, as shown, the Siemer firm 
was engaged almost immediately afterwards to review the 
litigation for consideration of substitution of counsel, 
they did not get around to being actually substituted un- 
til March 1974, more than one year after Mr. Taber's 
death, and they were not ready for trial until October 
1974, more than one year and one half after his death. 
Had they and their clients proceeded with reasonable dis- 
patch these cases could both have been reached for trial 
and disposed of well before the death of Mr. McDonough 

in August, 1974. 

7. I will take up lastly the defendants 
claims of prejudice by reason of loss of the live testimony 
of witnesses, Raiph Taber and Charles McDonough. 

The transcripts of Mr. Taber's deposi- 
tions, taken on three separate occasions, cover 320 pages, 
in all, with over 40 exhibits marked. He was examined at 


length and intensively regarding the matters common to both 


the Less and Raab actions, namely, the Teledyne negotiations, 


the eventual consummation of the acquisition of TIC and its 
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liquidation. 

Defendants thereafter tookthe deposi- 
tion of plaintiff, Raab, in October, 1970, and he was ex- 
amined as to the circumstances surrounding the purchase of 
his TIC stock, and alse as to the allegations of misconduct 
on his part while a TIC employee which are referred to in 
the defendants’ answers. 

At that time, in October 1970, Ralph 
Taber was, upon information and belief, already an alderly 
man, nearly 70 years of age. If the defendants, then re- 
presented by Mr. McDonough, an experienced and able attorney, 


genuinely considered Mr. Taber's testimony as to matters 


not already covered by his depositions important to the de- 


fense of the Raab action, presumably they would have taken 
his further deposition to preserve his testimony. At any 
rate they had ample opportunity and notice to do so, for 
Mr. Taber's death did not occur until more than two years 
later,at age 72, and upon information and belief, he died 
of a terminal disease which was known for many months before 
his death. 

It seems plain that the defendants 


deliberately chose not to bother taking Mr. Taber's further 
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testimony because they considered it either not helpful 

to their defense in the Raab case, or not important. This 
is especially so since Mr. Taber did not Girectly partici- 
pate in the negotiations for the purchase of Raab's stock, 
which were handled personally and exclusively by Mr. Mc 
Donough. 

With respect to Mr. McDonough's testi- 
mony, he too was deposed fully and in detail regarding the 
Teledyne-TIC transaction, the liquidation of TIC, and the 
negotiations carried out by him for the purchase of both 
the Less stock and the Raab stock, and the defendants have 


his depositions for use at trial. 


The fact that Mr. McDonough refused 


to answer, on the ground of privilege, certain questions 
we asked him regarding the nature and extent of any evidence 
of misconduct on the part of Mr. Raab is certainly not the 
plaintiff's fault, as the defendants seem to imply. 
Furthermore, for nearly a year and one 
half, between the time of Mr, Taber's death in February 1973 
and Mr. McDonough's death in August 1974, the Siemer firm 
had available to them the contents of Mr. McDonough's files, 


and the benefit of his advice and counse’, and they had ample 
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opportunity to cover with him any possible deficiencies 
in their pretrial preparations. Here again , as in the 
case of Mr. Taber, the defendants had ample opportunity 


to take a further deposition of Mr. McDonough on any issues 


they considered not already covered by his previous exten- 


sive depositions. 


rs ne er ia 


Subscribed and sworn to before 


me this 14th day ey) 1975. 


Ss 
and for City of Buffalo 
Commission Expires 92/31/76 


272 


Affidavit of David L. Sweet In Opposition 
to Motion to Dismiss. 


June 23rd, 1970 


Charles J. McDonough,E8sq. 

McDonough, Boasberg, McDonough ,& Beltz 
920 walbridge Building 

Buffalo, New York 14202 


Re: Less vs. Taber Instrument Corporation, et al 
Raab vs. Taber Instrument Corporation,et al 


Dear Mr. McDonough : 


This will confirm our telephone conversation of 
June llth, 1970, in which the taking of your devositions 
in beth of the above caser was rescheduled for Monday, 
July 13th, 1970, to begin at 10:00 A.M. 


Depositions in these cases have been postponed 
several times at your request. We wish to conclude then 
so that we can proceed to the other remaining discovery 
and bring these cases on for trial this fall. Therefore, 
in fairness to our clients and also to opposing counsel, 


we must advise you that we will consider the sbove date 
to be a firm commitment on behalf of both yourself and 
opposing counsel. 


Incidentally, Mr. Hitchcock stated, when we infopmed 
him of this latest data for the depositions, that he for one 
would not consent to any further adjournments as the repeated 
preparation for them, only to have them adjourned shortly 
before their scheduled date, had become aggravating and 
burdensome. 


Very truly yours, 
HEPPERNAN, SWEET & MURPHY 
By: 
DLS/1d 


cc: Robert M. Hitchcock,Es8q. 
Harold J. Boreanez,£sq. 
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March 29, 197i 


Mr. Harold J. Boreanaz 
Attorney at Law 

736 Brisbane Building 
Buffalo, New York 14203 


Re: Less vs. Taber Instrument Corporation, et al 
Dear Harold: 


will you kindly let us know what you learned from 
Mx. Himmelfarb about making arrangements for the taking of his 
examination before trial here. In our telephone conversation 


several weeks ago, we left it that you would contact him-ané 
let us know. 


Very truly yours, 


HEPPERNAN, SWEET & MURPHY 
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June 1, 1971 


McDonough, Boasberg, McDonough & Belts 
Attorneys at Law 

930 Walbridge Building 

Buffalo, New york 14202 


Attention: Charles J. McDonough, Esq. 


Re: Less vs. Taber Instrument Corporation, et al 


Gent lemen:s 


As you know from the notices filed in the shove, 
the deposition of Teledyne, Inc., through Dr. Singleton and 
Mr. Kaufman, was originally acheduled for May 27, 1971, at 
this office, Subsecuent to the service of the notice, you 
advised us that because of other commitments you would not 
be able to attend on the return date. As it turned out, that 
deposition was adjourned sine die as an acconmodation to 
Teledyne’s local counsel, who have indicated that they will 
move for a protective order. ; 


The depesition of Ervin Hinmelfarb, however, was 
noticed for June 7, 1971, and to date we have heard nothing 
from Mr. Boreanaz, counsel for Defendant Himaelfarb. There- 
fore, that deposition is still scheduled for June 7, 1971. 


In view of the deadline set by Judge Curtin for the 
completion of discovery and if you cannot attend the 
depositicius, we fecl it world be in order to have someone from 
your firm attend in your behalf. 


Very truly yours, 


HEFPERNAN, SWEET & MURPHY 


JPH:g98 
CCCs Harold J. Boreanaz 
phillips, Lytle, Hitchcock, Blaine & Huber 


ea 
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August 19, 1971 


Mr. Harold J. Boreanaz 
Attorney at Law 

736 Brisbane Building 
Buffalo, New York 14203 


Re: Less vs. Taber Instrument Corporation, et al 


Dear Mr. Boreanaz: 


The taking of the deposition of your client, 
Mr. Himmelfarb, wes duly noticed for June 7, 1971, but at 
your request, it was adjourned sine die to permit you to 
make a motion for a protective order, which we understood 
would be promptly filed. 


We have been in touch with your office on several 
eceasions recuesting that you make your motion so that we 
can have a determination and get on with this discovery. 


In view of the lapse of time which has occurred 
without any word from you, we hereby reschedule the taking 
of Mr. Himmelferb's deposition, pursuant to gaid notice, at 
10:00 A. M. on September 9, 1971, at our offices. 


Very truly yours, 


HEFFERNAN, SWECT & MURPHY 


By: 


DLS :¢s8 
CCs Phillips, Lytle, Hitchcock, Blaine & Huber 
McDonough, Boasherg, McDonough & Beltz 


ELE A 


ix 


i en pete tt a call 


a. Oe oe, / @.-. 


a erg es nr ne en eg ee 
ys BRT ae 
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MEMORANDUM 
File 
D. L. S. 


January 18, 1974 


I called Ed Siemer this afternoon and told him that 
we had been informed by Hitchcock that the Trust Department 
of Marine had informed him that Mr. Siemer was going to try 


this case and not Mr. McDonough. I asked Siemer if he could 


confirm this and if he ha@ been informed of the February 7, 


1974, date for the status report conference. 
Siemer said that he had reviewed the file and the 
depositions and the code of ethics and had reached ,the con- 
clusion that McDonough definitely could not try the case. He 
has yet to submit his written opinion to that effect to the 
bank and, before doing so, wants to give McDonough the cour- 
tesy of conferring with him and advising him of his conclu- 
gion. He has been unable to get together with McDonough 
because of both of their schedules but he has arranged with 
McDonough to meet with him as soon as McDonough's present 


trial concludes. 


I asked Siemer whether he had given any thought to 
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the matter of consolidating the Raab and Less cases for trial 
and reminded him that Hitchcock MsemhpeREEmncanesacdsass: 
yaseeeest had no objection but that McDonough had expressed 
his objection at a pretrial conference. Siemer said that he 
had not thought about that question as yet but would do so as 
soon as he was officially in charge of the case. He said 


that he anticipates submitting his written opinion to the 


bank before the end of this month and filing a stipulation of 


change of counsel so that he will be counsel of record by the 
time of the February 7, 1974, conference. He also said that 
it might well turn out after he has reviewed the file that he 
would not oppose consolidation of the two cases but that he 
was not in a position at this time to give any opinion. 
Siemer said that after reviewing the file and read- 
ing the transcripts it appeared that there was "a good deal 
of ugliness" that would have to pe brought out in the event 
of trial and that it, therefore, appeared that all of the 
parties might be better served if the matter could be settled. 
I told him that I agreed. He said that once he gets into the 
case officially he thought he would like to sit down with us 
and review it and see if we could arrive at some reasonable 
basis of settlement. I told him that we cath eee to hear 


from him on the score and that, as to the matter of 
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consolidating the two cases, I would discuss it with my 


partners and possibly with the Judge and that, if we decided 
a motion should 


that/ZS58sMygexxes be made in the meantime, we would advise him 


of it beforehand. 
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HEFFERNAN, SWEET & MURPHY 
ATTORNEYS AT LAW 
1202 MARINE TRUST BLOG. 
VAMES P. HEFFERNAN BUFFALO, N.Y- 14203 


DAVID L. SWEET Reeeb 28 i974 
a 


EUGERE U. MURPHY ‘ 
pei TELEPHONE 684-8960 


AREA CODE 716 


ner. Lees ws. Teher Inetruent Cerporation, et ai 
Civil Action te. 1967-182 

paab vs, Taber Inetrusent Corporation, et #1 
Civil Action Bo. 1967-190 


pear Jedge Curtine 


fee purpose of this letter is te raport on the 
qusrent status cf the above sctions aad develoyasnts thot 
Mowe taken place since the status conference of February 7, 


to remsin in the cess as trial 
the defendants Taber Instrumest Corporstion, 


@eoneei Lat Lea. 
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the Court that that conference hed 
@ the death of Judge Menderscn ené 
set by the Court. As yet, that 


Roe 
on 


Pehrunry 14, 1374, we served formel notics of 
foe consolidation, returnable february 21, 1974, wpoan 
eounsel of record, end upon marine Midlend Bank ~- Western se 
of Salph F. Taber, since no notice 
ter. Silemer had been received, and we also 

mc. Slemex. mr. Siemer’s fire theree 
of substitution in the Less cape, and 

motion was adjourned tc rebrusry 26, 

18, 1974, so that they could 
meantine, we loaned them pleadings and 
é@ocuments in both cases ae they requested, 


By leet reriday, march 15, 1974, we had received no 
jag effidevite from anyone and were wuneble to reach 
counsel, except for mr. Hitchcock, to 
pepere weald be received ané whether they 
proceed with the action on the 18th. The motion 
fore adjourned to march 25, 1974. 


ws have received today notice of substitution of 
see. Siener’s fire ee attorneys for the Estate of Rolph FP. 
faber in the Reab case. 


We are well suere that these cases sre overdue far 
¢rial and wish to avoid any further prelininery skirmishes, 
euch as litigation ower the question of consolidation, which 
will further delay getting them set com for trial. we 
wave, therefore, reviewed this question and frenkiy feel 
ehee i¢ is not worth pursuing, in view of all ef the cire 
ewnptences. We recognize that the joining of the teo cases 
fer trial might produce additional end unnecessary 
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Bom, Soha fT. Curtin 
omreh 20, 1974 
vege 3 


complications in whet are alresdy sufficiently ecaplen 
eatters. In addition, we have now satisfied curselves thet 
the lew will permit us to use in the Raab action, if nee- 
easany, the extensive pretrial depositions taken in the Less 
aetion, witheut consolidation or joint trial. Alse, es 
eppesing counsel have indicated during pretrial Giseussions 
nelé before myiestrate maxwell, it appears likely thet once 
the Less case hee been resolved the mab ceee can be settled 
vather readily. 


’ pesordiagly and for the abeve reasons, we acw 
hereby withdrew cur motion fox consolidation, and ask that 
the Less case proceed to trial, with the auab cose to be 
eried st a tax date. 


We weuld Like to turn to the matter of trial 
As eke Court . ME. ReDonough will take the 
witnese stand en various inportant and sensitive sreas of 


eubstitetion of tr. Siewer as counsel for the Estete of 
Ralph ¥. Taber, Mr. MeDonough spparently intends to remain 
ea txial counsel for cther defendants. We feel that he 
shoulé be Gisquelified and we hereby put on record our 

In ecoordéance 


Lal ge 


Cs A3S Counsel of Pocerd 
BCC: David E. Montgomery, Esq. 
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_ WEITED SEATES DISTRICT 


WESTERE DISTRICT OF HEN YORK 
name 
JOSEPH ¥. LESS, 
Plainti£é 
‘lies 1967-162 
TABER INSTRUMENT CORP., et al.. 


Defendants 


Civil 1967-190 


At the June 3, 1974 meeting of attorneys with 
the court, it was egreed by all counsel that the trial 
in the case of Less v, Taber Instxwment Corp., st ali, 
Ciwil 1967-182, should proceed first and that the pro- 
ceedings in the case of Junin B. Raab vy. Taber ipsteu= 
ment Covp., et al., Civil 1967-190, be deferred until 


after the Less trial. Mr. MoBonough reported to the 


court thet Warren J. Hildebrandt was now represented 


by attorney Victor %. Fusak. Mr. Pusak could not be 
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present at the meeting on the 3rd, but, with the consent 
ef counsel, the court met with Mr. Fusak on the 4th end 
he reported to the court that he is retained to repre- 
sent Mr. Hildebrandt and would be ready for trial in 
mid-October, 1974. 

During the June 3 meeting, Mx. MaDonough re- 
viewed the present corporate organisation of Taber In- 
etrument Corporation and expresned his opinion that 
because of the present state of affairs of the corpora- 
tica, there were no stockholders or directors abie to 
act to retain an attorney to represent the corporation. 
It wes suggested that *1. court appoint a trustee to ast 
in behalf of the corporation. The matter was adjourned 
wntil June 24, 1974 to permit counsel to submit a plan 
to the court so that representation for the corporation 
could be obtained. 

Becanse attorneys Arnold Selman, Ross Runfola 
ané Victor Fusak were only recently retained in this case, 


further leave was given to them to file motians or to 


take depositions. This work should be done not later than 


the 24th of June, 1974. 
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Plaintiff’ moved for an early trial date, sug- 
gesting September, 1974. After conferring with all 
counsel, including Mr. Fuseak on June 4, it appears to 
the court that the earliest practical trial date is mid- 

October. Therefore, the court sets Tuesday, October 15, 
1974 as the Gate for trial. At the June 24 meeting of 
counsel, the court will detexmine the pretrial steps 


necessary so that the October setting can be met. Be- 


fore dune 24 the attorney for the plaintiff shall meet 


with the Clerk to prepare an exhibit list setting forth 
all exhibits which he intends to use at the time of 
trial. 


ted States District Judge 


DATED: dune 14, 1974 
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Falk, Siemer, Glick, Tuppen & Maloney 
Attorneys at Law 


2200 ERIE COUNTY SAVINGS BANK BUILOING 
BuFFALo, New Yorn 14202 


StAMLEt 6. Haak Area Cove 716 852-6670 

« AO ©. SiIEMER EUGENE . FALK, 1667-1820 
CHARLES ©. TUPPEN, 30. BRADLEY H. PHILLIPS. 1870-1936 
din eck FREOERIC R TWELVETAEES. 1692-1967 
EOWARD J. CARLAND J. CLEMENT JOHNSTON 

KEVIN P. MALONEY COUNSEL 

RICHARD C. MARCUS 

JOMN RM. HAMLETT 

ALFREO &. REMSEN, UR. 

BHELOOM @. BENATOVICH 

fOwin 4. wor 


MICHAEL G. RELLY September 30, 1974 


OCANNE C. SitmeER 


Hon, John T. Curtin 

United States District Court 
Federal Building 

Buffalo, New York 14202 


Dear Judge Curtin: Re: Less v. Taber Instrument 
Corp. et al. 


On behalf of defendants Taber Instrument Corporation 
and the Estate of Ralph Taber, I would like to request that the 
trial date in the above-entitled matter be postponed for three 
weeks after the October 16, 1974 date now set, in order that 
the parties can pursue settlement negotiations. 


Meetings and discussions among counsel are somewhat 
more protracted than in most cases because there are five coun- 
sel for defendants, all of whom have very heavy schedules, and 
there are three counsel for plaintiff, one located in Buffalo, 
one in New York City and one in Cambridge, Massachusetts. In 
addition, Mr. Boreanaz's client is located in Mexico, and one of 
our clients, Mrs. Taber, is currently located in Hawaii. 


I am authorized to inform you that Messrs. Zelman, 
Boreanaz and Fuzak are agreeable to such a postponement. Mr. 
Hitchcock is agreeable to a postponement to October 29, 1974. 
Mr. Sweet has expressed, for the record, his opposition to such 
a postponement. 


Sincerely, 
Deanne C, Siemer 
DCS/vb 


ec: Messrs. Zelman, Boreanaz, 
Hitchcock, Fuzak and Sweet. 
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HEFFERNAN, SWEET & MURPHY 
ATTORNEYS AT LAW 
1202 MARINE TRUST SLOG 


JAMES » HEFFERNAN BUFFALO. N.Y 14203 
DAVID L SWEET 
EUGENE J MURPHY 


October lst, 1974 cee aa 


AREA COOE 16 


Hon, John T,. Curtin 
U. S. Court House Bldg. 
Buffalo, New York 14202 


Re: Less vs. Taber Instrument Corp. et al. 


Dear Judge Curtin : 


We are writing this letter to oppose the three week 
adjournment. requested by the attorneys for the Estate of Ralph 
Taber and Taber Instrument Corporation. We would, of course, not 
oppose an adjournment if there appeared to be a reasonable pros- 
pect of settlement, but there does not. 


More than two months ago one of the defendants put 
forth a settlement figure of $500,000.00, and requested that the 
customary negotiating tactics be dispensed with, and that we re- 
spond with our bottom settlement figure . In response we reduced 
our demand of $1,250,000.00, which we had consistently maintained, 
to $800,000.00, which is the figure we genuinely feel the case 
should be settled at. This morning at a meeting of attorneys for 
all parties, defendants offered $492,500.00, which is’ $7,500.00 
less than the figure put forth more than two months ago, which was 
previously rejected. 


In light of the position taken today by the defendants, 
it would appear that settlement negotiations are at a stalemate. 


The October 16th trial date was set last June and 
during recent settlement negotiations we have made it clear to 
defendants' counsel that we would oppose any adjournment of that 


date. Plaintiff is prepared for trial on October 16th and we re- 
quest that no adjournment be granted. 


Very truly yours, 


HEFFERNAN, SWEET & MURPHY 


Ls ed 4) 
a * BY? wu’ C1 weit 
3 / i 


Miss Deanne Siemer 

Robert M. Hitchcock, Esq. 
Harold J. Boreanaz, Esq. 
Arnold N. Zelman, Esq. 
victor T, Fuzak, Esq. 
David E. Montgomery, Esq. 


Pgh ts 
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UNITED STATES DISTRICT COURT FOR 
THE WESTERN DISTRICT OF NEW YORK 


—oooEoEEeEeEeE aoe 
JUNIA E. RAAB, 
Plainti£é 


-V8~- CIVIL No. 1967-290 


TABER INSTRUMENT CORPORATION, 
et al,, 


Defendant 


a art tiastasnensdledmuanasaientomneensenntnannaaane 


PesenerSnENS  e TSS scec 


AFFIDAVIT IN OPPOSIFION 
_TO MOTION TO DISMISS _ 


STATE OF NEW YORK 
COUNTY OF ERIE a 

JAMES P. HEFFERNAN, being duly sworn deposes and says: 

1. I am a member of the firm of Heffernan, Sweet 
and Murphy, attorneys for the plaintiff and em familiar with 
the proceedings in this action. 

2. TI have read the affidavit of my partner, David 
L. Sweet, sworn to May 14th, 1975, and fully concur with the 
statements set forth therein. 

3, Both the Less and Raab cases involved very 
complex and difficult litigation, They had common questions 
' of fact and law, having to do with the negotiations between 
Taber Instrument Corporation ("TIC") and Teledyne which led 


eventually to the acquisition of TIC by Teledyne, and the 


subsequent distribution of the Teledyne stock received to the 
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shareholders of TIC upon its liquidation. 

4. The basic question common to both cases was 
whether there was a failure by the defendants to inform the 
plaintiffs of a material fact, namely, the existence of the 
Teledyne negotiations, at the time of the respective purchases 
of their TIC shares. The Less case was vastly the greater 
in value of the two cases, since it involved 2a claim worth 
potentially in excess of $1,400,000.00 as compared to about 
$60,000.00 in the Raab case, and therefore, throughout the 
proceedings it was always understood that the extensive discovery 
as to.this issue, common to both cases, was being taken in 
the Less case. While there may not be, in the voluminous 
records in these proceedings, a formal stipulation to that 
effect, that was the nevertheless case, and it was perfectly 


obvious to all of us that it would have been ridiculous to 


Be Pings + 
repeat that extensive fiscovery again, simply to afford it 


a different caption. 
& In view of the complexity of the litigation, and 

the fact that neither plaintiff possessed knowledge of the 

crucial facts and circumstances of the Teledyne - TIC negotiations, 

it was necessary to take extensive discovery. The records 

indicate that such discovery was taken on 19 separate occasions, 

and that approximately 200 exhibits were marked, comprising 

a stack of documents about 1/2 foot high. Despite conscientious 

efforts on our part, it proved extremely difficult to get the 


discovery completed, for there «7s a considerable problem in 
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scheduling dates on which all the defendants’ counsel, who 
were very active trial lawyers, were not ctherwise engaged. 
I have read the examples attached to Mr. Sweet's affidavit 
and I have attached as exhibits to this affidavit some 
additional examples of this problem. 

6. In view of the complexities involved and the 
problems encountered, I feel that the two cases were moved 
with reasonable and due diligence by the plaintiffs. It appears 
from our records that the plaintiffs indicated their readiness 
for trial, in both Less and Raab, at the August 1972 conference 
before Magistrate Maxwell, and that any subsequent delays in 
the reaching of the two cases for trial were due entirely to 
matters outside the plaintiffs’ control. 

In conclusion, I can see no valid basis for the 
defendants' motion to dismiss, and I respectfully request that 

iesrige 1S 


one ene tes 


Subscribed and sworn to before 


me tase 14th day oe 1975. 
i Z 


a 
’ 


of Deeds 
of Buffalo 
Expires 12-[41/76 
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March 27th, 1969 


McDonough, Boasberg, McDonough & Beltz 
Attorneys at Law 

930 Walbridge Building 

Buffalo, Hew York 14202 


Attention « Mr. Charles J. McDonough 


Res Lese vs. Taber, et al 
Dear Sir s 


Upon Judge Henderson's ruling as to the deposition 
of Mr. Less, we informed you that we would like to have the 
Geposition taken as soon as possible and that we would make our- 
selves and Mr. Less available at your convenience. You indicated 
that you would contact us accordingly. 


Having had no further word from you in the matter, 
we again inquire as to when you will be available for the taking 
of this deposition. We would like to complete it so that we can 
get on with other necessary discovery. 


Very truly yours, 


HEFFERNAN, SWEET & MURPRY 


DLS ssb 
Ces Mr. Robert Hitchcock 


Rr. Harold Boreanaz 
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May 12th, 1969 


McDonough, Boasberg, McDonough & Beltz 
Attorneys at Law 

930 Walbriige Building 

Buffalo, New York i4202 


Attention : Mr. Charles MéDonough 


Re: Less vs. Taber, et ai 
Dear Charles : 


We are most anxious that examination 
before trial of Mr. Less be continued as promptly 
as pessible. We will produce Mr. Less on four or 
five days notice and are willing to have the exami- 
nation take place on Saturdays or evenings peeves 
reporters are available. 


May we hear from you at your earliest 
convenience. 


Very truly yours, 


HEFFERNAN, SWEET & MURPHY 
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M8 M0 
kkk 


DLS 


April 9th, 1970 


Taber 


Less vs. 


The deposition of Mr. McDonough scheduled for 


April 9th, 1970 was adjourned at Mr. McDonough's request 
because according to his secretary, he was otherwise 


engaged. 


wittias ©. 1m 
CHARLES G. BLAINE 
ARTHUB J. PIER 
SOLOW J. STONE 
COWARO 1. ROBINSON 
WILLIAM &. BAIN, JR. 
JONM M. MeCORMICR 
WILLiAme &. MIETO 
FRANK J. LASA: 
avid K. FLOYS 
IRVIMGS ©. BROTT, JA. 
JOMN fF. DONOVAN 
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Paiuurs, Lyrue, Hircacocr, BLAInE & HUBER 


FORMERLY KENEFICK, LETCHWORTH, BALDY, PHittips & EmB.ioce 


ATTORNEYS AT Law econat Fr. PmiiPs 
ALFREO A. OVERGER 

ROBERT 4. HITCHCOCK on eeeen 
DANIEL G. YORKEY MARINE TRUST BUILDING jane nGaeeon 
FRANCIS V. COLE 1967 808 
ALEXANOER C. CORDES 
PauL Vv. JOLLEY 

BuFFALO, N.Y. 142033 
JOMN KR, RimBary TELEPHONE 
DONALD F. RUNYAN asee100 
WILLIAM J. O'CONNOR, JR e 
ROBERT HM. SPAULDING GRES SCOR 7! 
RICHARD G. BIRMINGHAM 
CHARLES RYAN OESMOND 


PETER B®. SCHREIER April 276 1370 


COWARD m GRIFFLTM, ®t. GERARD R, HAAS 


MH EIMO W, PRAM 


WALORON 8. HAYES, JR. 
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Heffernan, Sweet & Murphy 
1202 Marine Trust Building 
‘Buffalo, New York 14203 


Attention: David L. Sweet, Esq. 
Re: Less v. D'Angelo (Taber) 


Dear Dave: 


Receipt is acknowledged of a copy of 
your April 24 letter to Mr. McDonough. 


I will be unable to participate in a 
deposition on May 14, Judge Marshall has ordered the 
selection of a jury on May 11 (Central Steel Products 
v, Pittsburgh Testing). I represent one of the 
defendants and anticipate that the trial will last 
into the second week. 


Very cordially yours, 


PI'TLLIPS, LYTLE, HITCHCOCK, BLAINE & HUBER 


-. Robert M. Hitchcock 


By 


Harold J. Boreanaz, Esq. 
Charles J. McDonough, Esq. 


Affidavit of James P. Heffernan in Opposition 
to Motion to Dismiss. 


April 27th, 1970 


Mr. Charles J. McDonough 
Attorney at Law 

930 walbridge Building 
Buffalo, Hew York 14203 


Res Less vs. Taber 


Dear Sir ;: 


This will confirm today's celephone conversa- 
tiom with you which we rescheduled your deposition for 
Peiday, May 29th, 1970 at 10:00 A.M., because of Z 
Mx. Hitchcock's conflict on May l4th,. 


Very truly yous, 


HEPYERNAN, SWEET & MURPHY 


Affidavit of James P. Heffernan in Opposition 
to Motion to Dismiss. 


April 24th, 1970 


mx. Charles J, McDonough 
930 Walbridge Building 
Buffalo, New York 14202 


Res Less vs. Paber 
pear Mr. McDonough 3 
his will confirm today’s telephone conversation 


“with you in which ve scheduled the continuation of your 
deposition for May 14th, 1970 at 10 A.M. 


We are sending a copy of this letter to Nesers. 
Hitchcock and Boreanas and trust that they will advise 
us promptly if that date is not available for them. 


very truly yours, ’ 


HEFTERMAN, SWEET & MURPHY 


Bys 


Affidavit of James P. Heffernan in Opposition 
to Motion to Dismiss. 


June 2nd,1970 


Mr. Charles J. McDonough 
Attorney at Law 

930 walbridge Building 
Buffalo, New York 14203 


Re: Less vs. Taber Instrument Corporation,et el 
Raab vs. Taber Instrument Corporation,et al 


Dear Sir ; 


This will confirm that your examinations before 
trial in the above cases which were scheduled for May 29th, 


1970, were postponed at the request of your office on May 
28th, 1970. 


As we informed your secretary, we wish to take 
these depositions as soon «5 possible and we are awaiting 
word from you as to a new «ate. 


Very truly yours, 
HEFFERNAN, SWEET & MURPHY 


By: 
DLS/14 


cc: Mr. Robert Hitchcock, 
Mr. Harold Boreanaz 
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HEFFERNAN, SWEET & MURPHY 
ATTORNEYS AT LAW 
1202 MARINE TRUST BLOG. 


JAMEG ©. HEFFERNAN BUFFALO, N.Y. 14203 
DAVIO CQWEET 
EUGENE wu RPHY r 


TELEPHONE 634-8800 


June 12th,1970 AREA CODE 716 


Hon. John T. Curtin 
United States District Court 
U.S. Court House 
Buffalo, New York 
% Re: RAAB vs. TABER INSTRUMENT CORP., et al 
Civil No. 1967-190 


Dear Judge Curtin : 


This case appeared on the dismissal calendar 
call on March 13th,1970. We reported tc you briefly on 
the status of the case and you instructed us to file a 
written report of progress in the case on June 12th,1970. 


RAAB vs. TABER INSTRUMENT CORP. is a companion 
case to LESS vs. TABER INSTRUMENT CORP. Both plaintiffs 
sue for rescission of the sale of their stock in Taber 

’ Instrument Corporation, claiming violations of S.E.C. 

. Rule 10b-5 by reason of failure of the defendants to dis- 
close pending negotiations for the acquisition of Taber 
Instrument Corporation by Teledyne Corp. at a much higher 
price than they were paid for their stock. 


with respect te the evidence common to the 
claims of both the plaintiffs, i.e., the circumstances 
’ gurrounding the negotiations for the acquisition of Taber 
Instrument Corporation by Teledyne, we have taken extensive 
discovery by way of examination before triai of Taber 
Instrument Corporation and its officers and directors 
pursuant to notices which we issued in the LESS action. 


With respect to the negotiations for the pur- 
chase of the stock of the plaintiff RAAB, and the affirmative 
defenses interposed as to his claim, we served a notice t 


. 
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Hon. John T. Curtin Page Two 


take the examination before trial of Mr. Charles McDonough 
who, we are informed, conducted said negotiations on behalf 
of the defendants, and subpoenaed Mr. McDonough to attend. 
This examination was scheduled for May 29th,1970, which was 
the adjourned date for the completion of his examination 
before trial in the Less case, which had been adjourned 
from time to time because of Mr. McDonough's engagement 

in other matters. Shorly before May 29th, 1970, these ex- 
%aminations were postponed at Mr. McDonough's request be- 
cause of his engagement in a trial in Supreme Court, Erie 
County. They were rescheduled for Monday, July 13th,1970, 
which Mr. McDonough informed us, was the earliest that his 
other commitments would permit. 


The Raab suit is being actively and diligently 


prosecuted, and we will have both it and the Less suit 
brought on for trial at the earliest possible date. 


Very truly yours, 


HEFFERNAN, SWEET & MURPHY 
By : 


JPH:1d 


Plaintiff's Memorandum in Opposition to Defendants’ 
Motion to Dismiss. 


UNITED STATES DISTRICT COURT FOR 
THE WESTERN DISTRICT OF NEW YORK 


a A a Re 


JUNIA E. RAAB, 
Plaintiff 


vs. CIVIL No.1967-190 


TABER INSTRUMENT CORPORATION, 
et al., 


Defendants 


el ————————————————— > 


PLAINTIFF'S MEMORANDUM IN OPPOSITION 
TO DEFENDANTS’ MOTION TO DISMISS 


The facts pertinent to this motion are as set 
forth at Length is the affidavits of David L. Sweet and 
James P, Heffernan, sworn to May 14th, 1975, and we stand 
by them. However, the Statement of Facts given in the 
defendants’ memorandum contains such serious misstatements 
and inaccuracies that it is necessary to respond to some 
of them individually in order to set the record straight. 


At the top of page 5 they indicate that a 


single deposition of defendants' counsel, Mr. McDonough, 


was taken May 29th, 1970, was most abbreviated, and covered 
only 27 pages of transcript. The truth is that three deposit- 


ions were taken of Mr. McDonough in 1970. Two were taken on 
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July 13th, 1970; the first on that date was taken in the 
Less case and covered 78 pages of transcript, and was con- 
cerned with matters pertinent not only to the purchese of 
the Less shares, but also dealings between Mr. McDonough 
and Teledyne's counsel, Mr. Kaufman, with respect to the 
proposed acquisition. At that examination Mr. McDonough 
produced voluminous unsegregated documents and papers, 
and by stipulation of all counsel it was agreed that he 
would make those documents available for inspection after 
the conclusion of that examination, and that a further 
examination of him would be held after counsel had had, 
the oprrrtunity to go through said documents. 

.. The other examination of Mr. McDonough on 


July 13, 1970, was taken in the Raab case, took 27 pages 


of transcript, and covered in detail the negotiations con- 


ducted by Mr. McDonough for the purchase of the Raab shares. 
The resumption of Mr. McDonough's examination 
took place on October 1, 1970, and was devoted almost en- 
tirely to the Teledyne-TIc negotiations and ultimate 
acquisition, matters common to both the Less and Raab 
actions. It consisted of 81 pages of transcript and 


the marking as exhibits of some 39 documents involved 
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in the TIC-Teledyne transaction. In addition to those 
matters necessarily common to the claims of both Less and 
Raab, the examination covered a matter specifically re- 
ferring to plaintiff, Raab, which was a draft submitted 
to Mr. McDonough by Teledyne's counsel, Mr. Kaufman, of 

a proposed escrow agreement against possible liability 
arising out of the purchase of 14,700 shares, consisting 
of 14,100 shares which had been purchased by TIC from 
Less and 600 shares which had been purchased by TIC 

from Raab. 

The defendants have deliberately ignored those 
examinations which were concerned with matters common to 
both the Less and Raab actions. They have also failed 
to mention the fact that on October 1, 1970, the defendants 
took the examination of plaintiff Raab, and only after our 
prodding of the defendants to get the taking of that de- 
position accomplished, as the attached memorandum and letter 
to Mr. McDonough show. 


In response to the statement at the top of 


page 7 of defendants’ memoxvandum, alleging inaction on the 


part of che plaintiffs following substitution of eounse:. as 


we have pointed out in our affidavits, the further progress 


Plaintiff's Memorandum in Opposition to Defendants’ 
Motion to Dismiss. 


of the actions was interrupted by indecision or inaction 
on the part of the defendants in appointing substitute 
counsel, and in their delay in preparing for trial after 
the substitution of counsel. 

At page 21, first line, defendants state that 
we sought to take the depositions of Dr. Singleton and 
Mr. Kaufman in 1968. Actually, our effort to take their 
depositions here in this jurisdiction was made in early 
1971, as pointed out in our affidavits. 

The defendants' second statement in the first 
paragraph of page 21, that all necessary discovery in this 


case was completed no later than August 1967, is incredible 


on its face,.since, as we mentioned, it wilfully ignores 


the extensive discovery taken of matters common to both 


actions, and the discovery taken by the defendants in 1970 


and 1972, 


Dismissal of a suit for lack of prosecution 
is a harsh remedy which should be resorted to only in 
extreme cases. 

See Meeker vs. Rizley, 324 F.2d 269 (10th Cir. 


1963), Syracuse Broadcasting Corp. vs. Newhouse, 271 F.2d 


Plaintiff's Memorandum in Opposition to Defendants’ 
Motion to Dismiss. 


ay 
910 (2nd Cir. 1959) , Lyford vs, Carter, @@¢ F.2d, 815 


(2nd Cir. 1960). 

The fact that a long period of time has 
elapsed since suit is not a basis for dismissal, where 
delays are occasioned by matters not attributable to 
the plaintiff, such as extreme complexity of the litigation, 
delays on the part of the defendants, or other matters out- 
side plaintiff's control. 

See: Bendix Aviation Corp. vs. Glass, 176 Fed. 
Supp. 374; Tinnerman Products Inc. vs. Garrett, 22 F.R.D. 


56; Rankin vs. Shayne Bros, Inc. 280 F. 2a 55 ; International 


Harvester Co. vs. Rockwell Spring & Axle Co., 339 Fed. 2d, UWF 


o 


1964. 


Moreover, and in any event, defendants' motion 
is untimely. U.S. vs. Myers,38 F.R.D. 194 

Each case must be judged on it own circumstances. 
The cases relied upon by the defendants all involve situations 
of long, unexcused delay on the part of the plaintiff, of such 
nature and extent as to lull a defendant into assuming that 
the plaintiff did not seriously sanond to bring the case on 
for trial, or serious violations of or noncompliance with 


Court calendar rules or orders. Such is not the case here. 


Plaintiffs Memorandum in Opposition to Defendants’ 
Motion to Dismiss. 


Dismissal of this action under Rule 41 (b) 


F.R.C.P. is clearly not warranted here, for the reasons 


set forth in detail in our affidavits. Therefore,defend- 


ants’ motion should be denied. 


Respectfully submitted 


HEFFERNAN, SWEET & MURPHY 
Attorneys for Plaintiff 
Office and P.O. Address 
i202 Marine Trust Building 
237 Main Street 

Buffalo, New York 14203 
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~~ 


TO : D. L. SWEET 
E. J. MURPHY 
FROM : J. P. HEFFERNAN 


Re: RAAB vs. TABER, et al 


Mr. Raab called me today and said that there is a 


possibility thet he might take a position on the west 
coast permanens)y and if it comes about he will be leaving 
here withir the next six to eight weeks. 

I called Cnaarlie McDonough and told him that if he 


wanted to take Raab's deposition, he should do it promptly. 


JPH 


August 20th,1970 


> 
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September 22, 1970 


Charles McDonough, Esq. 
930 walbridge Building 
Buffalo, Sew York 14202 


Res Lees vs. Taber, et al 
Raab vs. Taber, et al 


Dear Mr. McDonough: 


This will confirm today's conversation with you in 
which we rescheduled for Thursday, October 1, 1976, st 16:00 
A. M., the taking of mr. Raab’s deposition and the completion 
of your examination. 


As we have advised you earlier, Mr. Kaab will very 
shortly be moving to the West Const peruznently and we cranot 


assure his presence here for the taxing of his e*snination 
beyond next week. 


Very uly yours, 


HEPTERNAR, SWEET & MRP: 


Bys 


DLS 398 
CCs Rabert M. Hitchcock, Esq. 
Rarolé J. Boreanaz, Esq. 
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In the 
UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF NEW YORK 


a CL 


JUNIA E. RAAB, 
Plaintiff, 


v. Civ. No. 1967-190 
TABER INSTRUMENT CORP., et alice, 
Defendants. 


een 


REPLY MEMORANDUM OF DEFENDANTS 
TABER INSTRUMENT CORP. AND THE ESTATE OF 
«xALPH F, TABER IN SUPPORT OF MOTION TO DISMISS 

Plaintiff has offered both legal and factual defenses 
against defendants' Motion to Dismiss. Both defenses are with- 
ovt merix. 

A. Legal Defenses 
Plaintiff does not challenge any of the criteria for 


deciding a motion to dismiss under Rule 41(b), F.R.C.P., for 


failure to prosecute that are set out in Defendant's Memorandum 


in Support of the Motion to Dismiss, and does not challenge any 


of the cases cited as support for those criteria. Instead, 
plaintiff attempts to draw out of the case law additional 
criteria that should be met. However, six of the eight cases 


cited are inapposite at best and the remaining two cases are 
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trial court opinions that are outweighed by substantial author- 
ity to the contrary. Plaintiff's efforts to find criteria that 
defendants have not met is unsuccessful. 

One of the eight cases is distinguishable because it 


was dismissed for failure to obey a court order, not for failure 


to prosecute. Syracuse Broadcasting Corp. v. Newhouse, 271 F. 


2d 910 (2d Cir. 1959). Although failure to obey a court order 


is one of the grounds for dismissal under Rule 41(b) the 
applicable criteria are different. 

A second case is distinguishable because it was not 
decided under Rule 41(b) at all. In Meeker v. Rizley, 324 F. 
2d 269 (10th Cir. 1963), a default judgment was entered. That 
judgment was set aside because the three-day notice require- 
ment imposed by Rule 55(b)(2) had not been met. In dictum, the 
court pointed out that a dismissal under Rule 41(b), also 
theoretically available, would be harsh because the case had 
been pending only four months, there had been only one failure 
on the part of the plaintiff, and the plaintiff was not repre- 
sented by counsel. Further, since plaintiff had 1.iled to appea 
for a scheduled pre-tria] conference as ordered by the court, 
the dictum arguably goes to dismissal for failure to obey a 


court order, not for failure to prosecute. 


Sy 
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Two other cases are distinguishable because of highly 
unusual fact situations. In International Harvester Co. v. 
Rockwell Spring & Axle Co., 339 F. 2d 949 (7th Cir. 1964), a six 
year delay was caused by the pendency of a case in the Court of 
Claims against one of the parties that all parties agreed could 
oot all of the issues before the court. The court dismissed 
the case under Rule 41(b) for failure to prosecute and specifi- 
cally provided that the dismissal was without prejudice. Plain- 
tiff appealed because of possible statute of limitations pro 
lems. The Court of Appeals reversed, holding that awaiting a 
decision that could moot all of the issues in the case did not 
amount to a failure to prosecute. In Rankin v. Shayne Bros.inc., 


280 F. 2d 55 (D.C.Cir.1960), a motion for a directed verdict 


The appellate court reversed and remanded for a new trial. The 


| for defendant was granted at the conclusion of defendant's case. 


remand order, granted in 1956, was not acted upon by plaintiff 
for about three years, and in 1959, defendant moved under Rule 
41(b) to dismiss for failure to prosecute. The motion was 
granted by the trial court and the appellate court reversed, 
finding that the plaintiff's attorney had become ill in 1956 
and discontinued his practice; the plaintiff had been so ill 


during the 1956-1959 period that he could not have participated 
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in a trial; and the defendant had not been harmed by the delay 
because all of the testimony from the prior trial was available. 


Plaintiff can make no claim that either of those fact situations 


is even close to his case. Decision of the Less case either way 


would not have mooted a single issue in the Raab case, much less 
the whole case; and neither plaintiff nor his attorney has been 
cisabled by illness for the past seven years. 

The fifth case, Lyford v. Carter, 274 F. 2d 815 (2d 
vir. 1960), is a per curiam opinion that was apparently decided 
on a ground applicable only to defendants who are not served 
with process promptly. That precedent is rot relevant here. 

Two cases are cited by plaintiff for the proposition 
that delays by defendant in moving forward to trial are a de- 
fense to a motion to dismiss for failure to prosecute. The firs 
such case can be disposed of summarily. Plaintiff cited a 1959 
opinion in Bendix Aviation Corp. v. Glass, 176 F. Supp. 374 
(E.D. Ba. 1959),without also citing a later opinion in the same 
case dismissing the action for failure to prosecute and point- 
ing out that the defendant's inaction is irrelevant because the 
responsibility for bringing “he case on for trial lies squarely 
with the plaintiff. Bendix Aviation Corp. v. Glass, 32 F.R.D. 


375, 378 (B.D. Pa. 1962), aff'd, 314 F.2d 944 (3d. Cir.), cert. 
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denied, 375 U.S. 817 (1963). The second such case, Tinnerman 


Products, Inc. v. George K. Garrett Co., 22 F.R.D. 56 (E.D. Pa. 


1958), involved a counterclaim by the defendant that the court 


found to be "an entirely separate and distinct lawsuit." Id. 


at 57. The court found that although the plaintiff had failed 
to prosecute his claim, the defendant had also failed to prose- 
cute his counterclaim. Since both had failed to prosecute, 

the defendant's motion to dismiss was denied. It would seem 
that the better remedy would have been to grant the defendant's 
motion to dismiss the plaintiff's claim, and to permit the 
plaintiff to make the same motion against the defendant's 
counterclaim. However, to the extent that this case holds the 
defendant’ has any responsibility to move a case on to trial 

it is distinguishable on the facts since this case involved a 
counterclaim and it is outweighed by substantial authority from 
the same jurisdiction to the contrary. S & K Airport Drive-In v. 
Paramount Film Dist. Corp., 58 FR. 6, 7 TELO. Pad, aff'd. 
KO1 ¥F; 26 751 (38 Cie. 1973); Bendix Aviation Corp. v. Glass, 
32 F.R.D. 375, 328 (E.D. Pa. 1962), aff'd. 314 F. 2d 944 

(3d Cir.), cert.denied, 375 U.S. 817 (1963); see also Hicks v. 


Bekins Moving & Storage Co., 115 F.2d 406,409 (9th Cir. 1940). 
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Plaintiff also suggests that defendants' motion to 
dismiss was not timely made and cites a single case, United 
States v. Myers,. 38 F.R.D. 194 (N.D. Cal. 1964), as support 
for that proposition. In Myers there was a complaint filed 
in 1958, and answer filed in 1959, and apparently no further 
action until ; tec for admissions was filed about two and 
one-half years later in 1962. The defendant responded to that 
request, and shortly thereafter the plaintiff moved for summary 
judgment. The defendant countered with a motion to dismiss for 
failure to prosecute and the court held that "plaintiff has not 
so delayed prosecution as to require dismissal of the action". 
Id.at 197. The court noted that if "a plaintiff is presently 
prosecuting his claim with reasonable diligence, the action 
cannot be dismissed because at some earlier time the plaintiff 


failed to act with diligence." 


That corollary shoul¢ not be 
controlling in the case before this court for two reasons: first, 


it is not founded on any holding that is on point; and second, 


there is substantial authority to the contrary. The only author 


ity cited in Myers to support this proposition is Rollins v. 


United States, 286 F.2d 761 (¥th Cir. 1961). That case was not 
decided under Rule 41(b). It involved a dismissal for lack of 


jurisdiction. The complaint was filed in 1955 but was not served 


hie 
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In 1958 the clerk put the case on the dismissal calendar and in 
due course a hearing was held. At that hearing the court or- 
dered that service be completed, which it was, and the case was 
removed from the dismissal calendar. Subsequently the defen- 
dant challenged that ruling on jurisdiction grounds, The trial 
court dismissed and the appellate court reversed. In dictun, 
the appellate court pointed out that it might have been within 
the discretion of the trial court to dismiss for failure to 
prosecute at the time of the first hearing on the dismissal 
calendar. However, after obtaining service on the defendant, th 
pla/ntiff had proceeded diligently and as the case stood before 
the appellate court there were *'«. no grounds for a dismissal 
for failure to prosecute. The hoiuing was limited to reversal 
of the dismissal for lack of jurisdiction, which was the only 
issue before the court. 

Tne dictum should not be followed by this court be- 
cause the weight of the relevent auchority is to the contrary. 
E.g., Sheaffer v. Warehouse Employees Union, 408 F. 2d 204 
(D.C. Cir.), cert. denied, 395 U.S. 934 (1969) (holding that 
activity shortly before trial did not salvage previous failure 
to prosecute and the motion to dismiss was granted four days 
before trial). 


Plaintiff's failure to establish any new criteria 


by which the motion to dismiss should be decided leaves only 


Boe 
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factual defenses in an effort to demonstrate that the criteria 
set out by defendants have somehow not been met. That effort 
is also unsuccessful. 
B. Factual defenses 
The Affidavits of Messrs. Sweet and Heffernan offered 
in opposition to the Motion to Dismiss illustrate graphically 


the disadvantage to defendants caused by plaintiff's delay. 


They offer testimony as to what Mr. McDonough, as former counsel 
*/ 


for defendants, knew, understood, and is They base their 


defense to the Motion t:o Dismiss on what are, with one excep- 
tion, unsubstantiated allegations, and can do that with impunity 
because Mr. McDonough cannot respond. 

But more important, the Affidavits, in attempting to 
cveate a scenario of diligent activity on the part of the 
plaintiff, testify to a great many facts that are entirely 
irrelevant. Plaintiff's responsibility is to prosecute his case. 
He can meet that responsibility only by taking actions to bring 


the case on for trial. One looks in vain through the lengthy 


*/ Affidavit of D. Sweet at pp. 4,6,7; Affidavit of J. Heffernan 
at pp. 2-3. 
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recitations of phone calls made, memoranda and letters written, 
and documents loaned to defendants to find anything that plain- 
did did to bring the case on to trial. From their ow. recita- 
tion of the facts, plaintiff's counsel appeared before this 
court eight times on various motions and four times in pre- 
trial meetings prier to April, 1974, and never asked for a trial 
date. They never inquired of anyone (until now) whether a trial 
date had been or would be set. ‘“oreover, they never asked for 

a cut-off date of any sort to bring the case to trial more 


promptly; they never pursuec requests for admissions or stipula- 


tions that might have moved the case closer to trial. By their 


own account, they sat back and waited, dutifully appearing 
whenever the court scheduled a pre-trial conference. However, 
the plaintiff has an affirmative responsibility to prosecute 
his case. He must take affirmative action to bring the case on 
to trial in order to have any deiiense against a Motion to 
Dismigs under Rule 41(b). Plaintiff has failed to take any 
affirmative step and has no defense. 

Plaintiff now seeks to overcome his lack of affirmativ 
action by offering a series of excuses: (1) the case is "complex 
and extensive;"' (2) there were delays and adjournments in the 


plaintiff's depositions; and (2) the defendants caused other 


=0- 
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delays. However, none of these excuses will survive any serious 
scrutiny. 

ke This case is neither complex nor extensive. 

Plaintiff seeks to slip behind a smokescreen labelled 
"complex securities case". However, this is, in reality, a 
remarkably simple case. Plaintiff must prove only four things: 
(1) that there were negotiations or an agreement in principal 
between Taber Instrument Corporation and Teledyne, Inc. prior 
to the time plaintiff agreed to sell his stock; (2) that those 
facts, if they existed, were not disclosed to plaintiff by 
defendants or anyone else; (3) that those facts were material 
to plaintiff's decision to sell; and (4) that plaintiff was 
damaged thereby. There is nothing complex or extensive about 
the proof with respect to any of those elements of the cause 
of action, There were only five persons involved in the trans- 
actions between Taber Instrument Corp. and Teledyne -- Messrs. 
Taber, McDonough, D'Angelo, Singleton and Kaufman. Similarly, 
there were only four persons involved in the transaction between 


Taber Instrument Corporation and the plaintiff -- Messrs. Taber, 


McDonough, Ness and the plaint: cf himself. By November, 1967, 


plaintiff had taken the depositions of Messrs. Taber and D' Angelo 
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Plaintiff never took the depositions of Messrs. Singleton, Kauf- 
man and Ness. This aspect of the supposed "complexity" seems 
insubstantial. 

Plaintiff seeks to make much of the number of docu- 
eee does not point out that many of the documents marked 
as exhibits during the depositions are irrelevant to any of the 
issues; and nearly all of the documents had been available to 
the defendants since November 1967 by which time they had taken 
the depositions of all of the defendants and Teledyne. This 
aspect of the supposed complexity also seems insubstantial. 


It should be noted here that present counsel for de- 


fendants Hildebrandt and Manasen did not enter the case until 
sek / 


mid-May, 1974, and were ready to go to trial by October, 1974,” 


*/ Plaintiff marked only 158 documents as exhibits in the 
depositionsin the Less case, and only seven documents as 
exhibits in its single deposition in the Raab case. Defendants 
marked 52 exhibits in the Less case depositions, and two 
documents in their single deposition in the Raab case. 


*x/ Notice of Retainer and Appearance (Mr. Fuzak for Mr. 
Hildebrandt) dated May 13, 1974; Notice of Retainer and 
Appearance (Mr. Zelman for Mr. Manasen) dated May 20, 1974 
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2. The delays and adjournments in plaintiff's 
depositions are of no consequence because 
they were either caused by plaintiff or 


readily remediable by plaintiff. 


Plaintiff's laments about the depositions it sought 
to conduct seem to fall into three categories: (a) there were de- 
lays in scheduling the deposition attributable to defendants; (b) 
there were adjournments in the depositions because defendants' 
files were not neatly organized for plaintiff's litigation pur- 
poses; and (c) there were attempts to take depositions that were 
foiled by defendants and thereafter became too costly. These 
excuses are without substance or support in the record. 

Plaintiff complains that its depositions were frequent 
delayed because of Mr. McDonough's unavailability. Several 
documents are offered in support of that contention, all of whic 
are related to an attempt to set a date for Mr. McDonough's 
deposition. A review of Mr. McDonough's files and notes shows 


no other instance of delay caused by Mr. McDonough with respect 


to other depositions, and had Mr. McDonough been able to reply, 
: */ 


no doubt he could have made this point more forcefully. 
However, this aspect of the debate is irrelevant anyway because 
plaintiff had at all times the means to compel Mr. McDonough to 
attend and need not have tolerated any delays. 

%7 Supplemental Affidavit of D. Siemer 4. 2. 
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Plaintiff further complains that depositions were 
adjourned from time to time so that plaintiff could examine 
defendants' documents in a more leisurely fashion. There were, 
in fact, a number of such adjournments. The Hildebrandt deposi- 
tion was adjourned for about 60 days in 1967. Plaintiff marked 
two exhibits, the Taber Instrument Corporation stock record 
books, at the first session of the Hildebrandt deposition and 
no exhibits at the second session. The D'Angelo deposition was 
adjourned for about 60 days in late 1967. Plaintiff marked 15 
exhibits at the first session of the D'Angelo deposition and no 
exhibits at the second session. The Bartlo deposition was ad- 


journed for less than 30 days in 1969. That adjournment was 


requested by counsel for plaintiff for the purpose of seeking a 
* 


waiver of the attorney-client privilege. ~ here is no indica- 
tion that these adjournments were related to plaintiff's examina- 


tion of any files of defendants. The McDonough deposition taken 
xx / 
in the Less case was adjourned twice. 


——— 


*/ Bartlo deposition, pp. 989-990. 


*xx/ There was also a deposition of Mr. McDonough in the Raab 


case but it was completed in a single session and was not 
adjourned. 
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Reply Memorandum of Defeidants Taber Instrument 
Corporation and Estate of Ralph F. Taber. 
The first session was held on January 29, 1970 at which four 
exhibits were marked. There was no "massive and lary*iy un- 


segregated fiie" turned over to plaintiff for examination in 


the interim, as Mr. Sweet's Affidavit suggests (p.6), although 


Mr. McDonough did agree to produce additional documents at + 2 
*/ 


next session. || The second session was held over five months 
later. However, if plaintiff had wished to move with more 
dispatch, Mr. McDonough could have been compelled to appear 
at any reasonable time. At this segsion, 20 documents wore 
marked as exhibits. At the conclusion of that depesition 
session, Mr. Sweec requested an adjournvent noting for the 
record: 

"Well, we have a few more questions that we 

would like to defer, Mr. McDonough, until 


we have gone through these documents that 
you have presented here today ... ." */ 


*/ See McDonough deposition (January 27, 1970) p. 49 
Tines 16-21; p. 52, lines 9-11; and McDonough deposition 
(July 13, 1970) p. 4, lines 8-12. 


**/ McDonough deposition (July 13, 1970) p. 78, lines 12-15. 
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It took plaintiff's counsel, by their version of the facts, 
nearly three months to analyze this mass of 20 documents, and 
the third session of the McDonough deposition was held on 
October 1, 1970. None of these adjournments can excuse plain- 
tiff from its failure to prosecute this action. If anything, 
these adjournments highlight that failure. 

Plaintiff's further excuse in this category is that 


it sought to take the depositions of Messrs. Singleton, Kaufsran 


and Himmelfarb in this jurisdiction... Counsel for those persons 


objected and the court ruled that plaintiff would have to take 
the depositions of Messrs. Singleton and Kaufman in California 
and would have to reimburse Mr. Himmelfarb for his expenses in 
coming to New York for a deposition. Plaintiff now takes the 
position that these depositions were abandoned because of the 
prohibitive cost. However there are two very interesting 
omissions in the Affidavits of Messrs. Sweet and Heffernan in 
these regards. First, there is no explanation of why plaintiff 
delayed almost exactly four years before ever seeking to depose 
these gentlemen. Mr. Himmelfarb, as a defendant, was a logical 
candidate for a deposition from the date the complaint was filed. 
Messrs. Singleton and Kaufman w>re known candidates for depos~ 


itions from early August, 1967 wuen plaintiff completed the 


«i5- 
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depositions of Ralph Taber, if not before. Second, there is no 
elaboration of the "enormous cost" that plaintiff would have 
had to bear in taking these ete The current round- 
trip plane fare from Buffalo to Los Angeles, where Messrs. 
Singleton and Kaufman have their offices, is $322.00. The 
current round-trip plane fare from Mexico City, a point of 
departure from which Mr. Himmelfarb might travel, to Buffalo . 
is $344.00. =I None of those depositions would have taken 
more than one day so that the ancillary expenses incurred would 
be minimal. Further, under plaintiff's version of the arrange- 
ments, these costs would have been split with the Less case 


kek 
since all of these depositions were being taken in both cases. 


that he would have had to bear the expenses of all the 
defendants' attorneys attending the deposition in California. 
Rule 30(g)(2) requires such reimbursement only in the event 
that a subpoena is not served and the witness does not attend. 


**/ See Supplemental Affidavit. of D. Siemer 9.3. 


wkk/ Affidavit of D. Sweet, p. 4; Affidavit of J. Heffernan, 
.2. Note that plaintiff in the Raab case was evidently 
willing and able to meet the cost of attorneys fees and steno- 
graphic transcription for taking these depositions in Buffalo, 
therefore those costs do not affect the decision not to pursue 
these depositions. 


*/ See Affidavit of D. Sweet, pp. 7-8. Mr. Sweet points out 
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It is unlikely that the total cost of $400.00 or less for taking 
these depositions was an "enormous cost" to plaintiff in 
prosecuting this case. It is much more likely that plaintiff's 
counsel just never got around to doing it, and therefore, 
plaintiff should not now be permitted to claim this intermittent 


activity during 1971 as a defense to the Motion to Dismiss. 


There were no delays in bringing this 
case to trial caused by any defendant. 


Plaintiff points out that defendants did not complete 
their discovery until after plaintiff's announcement in August, 
1972 that its discovery was completed. In less than 90 days, de- 


fendants had completed their remaining discovery. It appears tha 


defendants were at all times ready to complete their discovery, 
* 


and had s» informed the court on several occasions. Had the 
plaintiff announced that its discovery was completed in Noverber, 
1967 after all of the defendants and Teledyne had been deposed, 


> 4 
Ena 


*/ Eg. Order of the court dated April 6, 1971 
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presumably defendants would have completed their discovery with- 
in 90 days and the case would have been ready for trial. The 
90-day period during which defendants completed their discovery 
would hardly seem to assist in plaintiff's defense against the 
Motion to Dismiss. 

Plaintiff then points to an alleged delay from July, 
1973, when the Taber will was probated, to February, 1974, when 


*/ 
new counsel for the Estate of Ralph Taber was appointed. as 


The flaw in this aspect of plaintiff's defense is that there is 


no time at which the Estate was not represented by counsel and 
plaintiff could have requested a trial date at any time in order 
to encourage the executors of the Estate to move with more 
expedition. Substitution of counsel for a defendant.is of no 
concern to plaintiff as far as his responsibility to prosecute 
his case is concerned. 
CONCLUS ION 

Plaintiff's excuses for its inaction over the more 

than seven years that this case has been pending before this 


court are unsupported and indeed controverted by the record, 


*/ See Notice and Consent to Change of Attorney (Mr. Siemer 
for Mr. McDonough) dated February 21, 1974. 
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The injury to defendants is not seriously contested by plaintiff 


and is of great significance to the ability of defendants to 
defend this action at all. Defendants respectfully request that 


the Motion to Dismiss be granted. 


Respectfully submitted, 


Ress Os dimen 


Deanne C. Siemer 


Counsel for the Taber 
Instrument Corporation and 
the Estate of Ralph F.Taber. 


2200 Erie County Savings 
Bank Building 

Buffalo, New York 14202 

Tel. 852 - 6670 


Of counsel: 


Falk, Siemer, Glick, 

Tuppen & Maloney, 

2200 Erie County Savings 
Bank Building, 

Buffalo, New York 14202 
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Supplemental Affidavit of Deanne C. Siemer in 
Support of Motion to Dismiss. 


In the 
UNITED STATES DISTRICT COU 
FOR THE WESTERN DISTRICT OF EW YORK 


JUNIA E. RAAB, 
Plaintiff, 
v. Civ. No. 1967-190 
TABER INSTRUMENT CORP., et al., 


Defendants. 


STATE OF NEW YORK 
COUNTY OF ERIE 


SUPPLEMENTAL AFFIDAVIT IN SUPPORT 
OF MOTION TO DISMISS 


DEANNE C, SIEMER, being first duly sworn, deposes and 


i. I am an attorney admitted to practice in the 
State of New York and I represent the defendants Taber Instrumen 
Corporation and the Estate of Ralph F. Taber in the above- 


entitled macter. I have previously submitted an affidavit in 


support of the defendants' Motion to Dismiss, now pending before 


this court, and the affidavit that I make on this date is a 


supplemental affidavit also addressed to this Motion. 
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After Mr. McDonough's death, his office turned 


over to me what was represented to be all of Mr. McDonough's 


notes and correspondence in the cases entitled Less v. Taber 


Instrument Corp. and Raab v. Taber Instrument Corp. I have read 
and catalogued all of these materials. I have not found in 
those notes or correspondence any support (other than that evi- 
denced by exhibits to the Sweet and Heffernan affidavits) for: 


a) the statement by Mr. Heffernan that: it was 
always understood that the extensive discovery 
as to this issue, common to both cases, was 
being taken in the Less case." Affidavit of 
J. Heffernan, p.4. 


the statement by Mr. Heffernan that: "it 
proved extremely difficult to get the dis- 
covery completed, for there was a consid- 
erable problem in scheduling dates on which 
all the defendants’ counsel, who were very 
active trial lawyers, were not ctherwise 
engaged." Affidavit of J. Heffernan,p.5. 


the statement by Mr. Sweet that: "counsel 
for all parties in both cases, throughout 
the entire pre-trial proceedings, treated 
Less as the "lead'' case and knew that the 
basic discovery concerned with the Teledyne- 
TIC transaction and the liquidation of TIC 
was taking place in the Less case. 

Affidavit of D. Sweet at p.4. 


the statement by Mr. Sweet that: "On sever- 
al occasions the examinations conducted 

by us had te be adjourned so that we could 
go through the massive and largely unsegre- 
gated files produced by Mr. McDonough and 
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his clients and sort out the many docu- 
ments and records pertinent to the in- 
quiry." Affidavit of D. Sweet, at p.4 


the statement by Mr. Sweet that: "Time 

after time we would schedule an examina- 

tion and prepare for it, only to have 

Mr. McDonough's office notify us at the 

last minute that he was otherwise en- 

gaged and could not attend." Aftidavit 

of .D. Sweet at p. 6. 
As Mr. McDonough is not available, defendants have no other 
source of information to rebut these statements and are sub- 
stantially prejudiced thereby. 


3. Upon information and belief, the current round- 


trip air fare from Buffalo, New York to Los Angeles, California, 


is $332.00. The current round-trip air fare from Buffalo, New 


York to Mexico City, Mexico is $344.00. These fares may have 
been substantially lower in the year. 1968, 1969, 1970, 1971 and 
1972. The information upon which this belief is based was 
obtained through a telephone inquiry to the Buffalo, New York 
office of American Airlines, Inc. 

4. There is no compelling reason why the Less case 
should ave been tried before the Raab case, and indeed, tuere 
are strategic reasons why the Raab case should have been tried 


first. Mr. Sweet points out in his Affidavit that he 


35 
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considered the Raab case to be "somewhat stronger than the Less 
case} and less complicated ... ." Affidavit of D. Sweet at p. 
22. If that assessment is accurate, and if the Raab case cculd 
have been tried quickly and less expensively than the Less case, 
a favorable result in the Raab case would have brought about a 
reasonable settlement in the Less case without further effort 
at preparation of that case. 

a) The suggestion by Mr. Sweet that defendants' 


Motion to Dismiss, made at this point in the case, "smacks of 


nothing less than bad faith", Affidavit of D. Sweet at p. 2, is 


unseemly and unfounded. If the Raab case could have been set- 


tled on any reasonable basis, that would have been done and 
there would have been no need for this motion. The preparation 
of the discovery requests, that defendants were forced to com- 
mence because of plaintiff's intransigence about settlement of 
this case, reinforced a preliminary assessment of grievous 
injury to defendants' ability to defend this case now that the 
only two witnesses to the major transactions are dead. Defen- 
dants are unable even to plan discovery much less to defend at 
trial without Messrs. Taber and McDonough. The Motion to Dis- 
miss was the necessary next step. 5 
Deanne C. Siemer 


Subscribed and sworn to before 
me this 17th day of May, 1975 


ed 


si 04 eae 7 
Notary Public,Erie Count 
VioLs K. BARRETT 
woTARY puaLtC. SfAT. of 


ALIZIED IN cRIE COUNTY 
My Gemeicson Cxpircs Maich 30, 19.25 
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Supplemental Affidavit of David L. Sweet In 
Opposition to Defendants’ Motion te Dismiss. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF NEW YORK 


Ra na RE Nc eo 


JUNIA E. RAAB, 
Plaintiff 


~vSs=- CIVIL No. 1967-190 


TABER INSTRUMENT CORPORATION, 
et al., 


Defendants 


SUPPLEMENTAL AFFIDAVIT OF DAVID L, SWEET IN 
OPPOSITION TO DEFENDANTS’ MOTION TO DISMISS 


STATE OF NEW YORK 


Ss. 
COUNTY OF ERIE 3 


DAVID L. SWEET being duly sworn deposes and 


1. In accordance with the Court's request 
on argument of this motion, we have prepared and attached 
to this affidavit a schedule of all depositions taken, 
showing the dates, names of the deposed, and by whom the 
discovery was taken. 

ka the Court is aware, additional de- 
positions were noticed by the plaintiffs in early 1971, 


of the Teledyne representatives and of defendant, 
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Himmelfarb, but were not taken, all as more fully set forth 
in our previous affidavit. 

2. The defendants' supplemental affidavit 
and reply memorandum were apparently delivered to our office 
late Saturday afternoon, May 17, and were first seen by us 
Monday morning, May 19th. They contain certain factual 
distortions and inaccuracies as to material matters which 
we feel need to be answered and corrected, as do certain 
arguments advanced in Court. 

3. In paragraph 3 of their supp?.ementa* 
affidavit, and also in their reply memorandum, defendants 


imply that the. total cost to plaintiffs of taking the de- 


positions of Dr. Singleton and Mr. Kaufman in California 


would have been only one round trip airfare, plus incidental 
expenses, or about $400.00. Actually, under the prevailing 
practice we would have been required to pay the expenses of 
airfare and overnight accommations of attorneys Hitchcock, 
McDonough ané Boreanaz, as well as our own, at a total cost 
close to $1800.00. 

4. In paragraph "4" of their supplemental 
affidavit defendants imply that che Raab case should really 


have been tried first. However, it was obvious to all counsel 
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from the beginning that the complex and intricate issues 
common to both cases, i.e., the ti ng, nature and extent 
of the Teledyne-TICc negotiations and ultimate acquisition, 
should be thrashed out first in the Less action, if in fact 
the two cases were not to be tried together. This was con- 
firmed on several occasions by all counsel and is reflected 
in the Court's order of June 14, 1974. 

56 In the concluding paragraph of their 
supplemental affidavit, the defendants insinuate that they 
were only very.-recently: eompelled, because of what they 


describe as "plaintiff's intransigence about settlement" 


to take their first hard look at the Raab case, and that 


this was when they discovered their position was’ such 
that they had to make this motion. However, that is 
belied by their lengthy memorandum of March 22, 1974, 
submitted in opposition to our motion for consolidation 
of the two actions, which shows in minute detail the re- 
sults of an intensive and thorough review by them of both. 
the Less and Raab proceedings. That memorandum was sub-- 
mitted well in advance of the June 3, 1974 agreement of 


all counsel that Less be tried first, and Raab deferred. 
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6. At pages 17 and 18 of the reply memorandum 
defendants assert, without foundation, and in direct contrast 
to the manner in which the defendants actually did proceed, 
that had plaintiffs announced their discovery completed in 
Hovember, 1967 " presumably defendants would have completed 
their discovery within 90 days, and the case would have been 
ready for trial ". In fact, however, the defendaits took dis- 
covery of the plaintiffs during 1°68, 1969 and 1970, and 
with respect to that discovery there is not even any claim 


that they were’awaiting any such announcement by the plain-~- 


tiffs. 4 


+ 


7. As pointed out in our previous affidavits, 


after the matters of the taking of the depositions cf the 
Teledyne representatives and defendant Himmelfarb had been 
resolved in October 1971, the plaintiffs promptly filed notes 
of issue in both actions and reported our discovery complete 
at the next call of the cases and at every conference or eall 


thereafter. 


8. Throughout the proceedings, the two 
cases were always called and dealt with and reported as 


companion cases. All the pretrial statements filed were 


334 


Supplemental Affidavit of David L. Sweet In 
Opposition to Defendants’ Motion to Dismiss. 


combined statements for both cases. Defendants‘ present 
assertion that discovery taken under the caption "Less" 
should be disregarded in measuring activity in the Raab 
case is contradictory to everything that has occurred 
throughout these proceedings. 

In addition, even certain discovery 
taken in Less dealing with the purchase of the Less stock 
was also relevant to the Raab case. For example, the de- 
positions of defendant D‘Angelo's agent, Mr. Bartlo, taken 
in September and October 1969, regarding his efforts to 
purchase the Legs 14,100 shares showed how D'Angelo, an 


insider, assessed the importance of the Teledyne-TICc 


negotiations, and thus pertained directly to the common 


issue of both cases, i.e., whether the negotiations were 
serious enough to require their disclosure. The deposition 
of ancther insider, Himmelfarb, who acquired one-half of 
the Less shares, would likewise have been pertinent to 
this common issue. 

3. With regard to defendants’ claim of 
prejudice’ by reason of the loss of the live testimony of 
Ralph Taber and Charles McDonough, as we have pointed out, 


the plaintiffs have consistently reported themselves ready 
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for trial since the filing of our notes of issue in October, 
1971, and are not accountable for the delays occasioned by 
subsequent events which were entirely outside the plaintiffs’ 
control, 

In addition, the loss of Mr. Taber as 
a potential live witness was already known to the defendants 
when they agreed, in June 1974, that Raab be deferred in 
order to try Less first. Also, there is not and never has 
been any claim that there were any direct dealings between 
Mr. Taber and the plaintiff Raab, or Raab's representative, 
Mr. Ness, for either the purchase of Raab's TIC stock or the 


settlement of:his suit for profit sharing moneys. (Regarding 


the secondary quest ion of whether the defendants had oppor- 


tunity to preserve ne. Taber's testimony on other matters, 
had they genuinely considered it important,we have attached 
hereto a copy of his death notice, which states that he died 
after a long illness.) 

As to Mr.McDonough's testimony, the de- 
fendants have available his several depositions, including 
the dugesition covering his negotiations with W. Franklin 
Ness for both the purchase of Raab's stock ana the settlement 


of his suit for profit sharing moneys. The plaintiff however, 
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is deprived of the opportunity to seek Mr. McDonough 's 
testimony at trial concerning the matters as to which he 
invoked privilege. 

Also, we are now informed that the plain-~ 
tiff has lost the testimony of Mr. Ness, since, as we under- 
stand, He died in Florida a little over a week ago. Thus, 
plaintiff Raab has been seriously prejudiced by the pro- 
longed delay on the part of the defendants with regard to 
their appointment of substitute counsel, and their becoming 
prepared for trial, and their subsequent inatakence, in March 
1975, more than two years after Mr. Taber's death, and .seven 


months after Nr. McDonough 's death, upon further discovery. 


The plaintif£ is the aggrieved party not the defendants. 


By comparison with the Less case,in which 
‘the defendants declared themselves ready for trial in the 
fall of 1974, after the deaths of Mr. Taber and Mr. McDonough, 
the defendants are if anything in a relatively stronger 
position, In Less, the defendants were faced with the pros- 
pect of live adverse testimony from witnesses Sweet and Murphy, 
regarding the negotiations with Mr. McDonough for the purchase 
of the Less stock. In Raab, the plaintiff's representative, 


Mr. Ness, who conducted the negotiations with Mr. McDonough , 
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is now dead, and the plaintiff has only the version of 


those negotiations contained in the deposition of Mr. Mc 


Donough, a hostile witness. 


bid het 


Subscribed and sworn to before 


me this 20th day of May, 1975. 


Cammissioner 

in and for City of Buffalo i 
My Commission Expires 12/3 176 
Bee —— 23.5 2 re 


we Re. OS 
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SCHEDULE OF DEPOSITIONS 
TAKEN IN LESS & RAAB PROCEEDINGS 


Date Party By Whom Taken 


71/31/67 Ralph F. Taber Plaintiff (Less) 
8/1/67 Ralph F. Taber 
8/3/67 Ralph F. Taber 
8/3/67 Warren Hildebrandt 
8/4/67 Benjamin Manasen 
10/26/67" Warren Hildebrandt 
10/26/67 Teledyne Inc., by the 
General Mgr. of N. Tona, 
N. Y. Plant, Leland 
Coulter 
11/9/67 Joseph D'Angelo « 
2/12/68 Joseph D'Angelo . 


2/12/68 Joseph Less Defendants 


5/17/68 Charles Till, V. P. Marine Plaintiff (Less) 
Midland Trust Company, : 
First Trust Office 


7/17/69 Joseph Less Defendants 
7/31/69 Joseph Less « 

9/26/69 Noel Bartlo Plaintiff (Less) 
10/15/69 Noel Bartlo 

1/29/70 Charles McDonough 

7/13/70 Charles McDonough 

7/13/70 Charles McDonough Plaintiff (Raab) 
10/1/70 Charles McDonough Plaintiff (Less) 
10/1/70 Junia Raab Defendants 


Date 
10/21/72 
10/21/72 
10/28/72 
10/28/72 
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Party 
Eugene Murphy 
David Sweet 
Eugene Murphy 


David Sweet 


By Whom Taken 
Defendants 


340 


Supplemental Affidavit of David L. Sweet In 
Opposition to Defendants’ Motion to Dismiss. 


Ralph Taber Dies; | 
Inventions: /hided 
UES Spa ace Effort 


Ralpti Taber, 72, an in! 
«venter whose North Tonawanda 


{2 'te United States space pee 

to the Uni! ie ee pro, 

fied Frida died Friday ore 
Honolulu after’ tong 


founding the 
,Co. at i11 *. North 
Tonawanda... Goma 


, party provided. pment for. 
the Apollo, Tien tad meat fe 


BEST COPY AVAILABLE 
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Supplemental Affidavit of James P. Heffernan in 
Opaceition to Defendants’ Motion to Dismiss. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTLRN DISTRICT OF NEW YORK 


aaa 


JUNIA E. RAAB, 
Plaintiff 


vs. CIVIL No, 1967-190 


TABER INSTRUMENT CORP., et al., 


Defendants 


SUPPLEMENTAL AFFIDAVIT OF JAMES P, HEFFERNAN 
IN OPPOSITION TO DEFEMDANTS' MOTION TO DISMISS, 


STATE OF NEW YORK : 
COUNTY OF ‘ERIE : 


ss, 


JAMES P.‘HEFFERNAN, being duly sworn deposes 


1. This affidavit is made to clarify certain 
matters raised in defendants’ supplemental affidavit and 
reply memorandum and in the arguments advanced to the Court 
on the argument of this motion. 

2. The defendants' recent statements to the 
effect that the Raab case either could or should have been 
tried before the Less case are entirely at odds with the 


practicalities of the situation, and with the understanding 
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of ourselves and counsel for the defendants, including 
their previous counsel, Mr. McDonough. If the cases were 
not to be consolidated or tried jointly, it obviously made 
sense to try the important common issues as to the Teledyne- 
TIC negotiations first in the Less case. That understanding 
was specifically confirmed by Mr. McDonough on at least one 
occasion, in my presence. In the course of the pretrial 
conference in February 1973 before Magistrate Maxwell, 
which I attended with my partner, David L. Sweet, Mr. Mc 
Nonough stated that he felt there would be little difficulty 
in arriving at settlement of the Raab case once the Less 
case were resolved; we said we agreed and noné of the other 
opposing counsel present expressed any disagreement. 

That understanding of all counsel that 
the Less case should be tried first was later confirmed by 
the agreement to that same effect entered into by former 
and substitute defense counsel alike at the June 3, 1974 
meeting, and is reflected in the Court's order of June 14, 


1974. The present motion appears to be essentially a last 


minute effort by the defendants to renege on that agreement. 
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3. Regarding the significance of our filing 
of notes of issue early in the proceedings, we were merely 
following Rule 12 of the Local Rules to bring the cases 
up on the trial calender, in the hope that pretrial dis- 
covery might be completed by the time the cases were 
reached. However, we did not report to the Court or 
counsel at the ensuing calendar calls that the cases were 
ready for trial, but instead joined with opposing counsel 
in reporting to the Court as to the then current status 
of the proceedings and the additional discovery yet to be 
taken, whereupon the cases were put over the term. In my 
thirty-five years of experience before this Court it was 
not at allinusual for this procedure to be followed. 

4. We have shown in our previous affidavits 
and exhibits examples of the numerous instances where the 
progress of the discovery was interrupted or delayed be- 
cause of conflicting engagements of opposing counsel, 
especially Charles McDonough, and there were many such 


occasions. As the Court is aware there was probably not 


a busier trial lawyer in this area than Mr. McDonough. 


Perhaps from the cold record it may appear thet we might 
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have been more stringent in dealing with the problem. How- 
ever, at the time and under the circumstances it appeared 
in order to extend such accommodation and courtesy to 
fellow lawyers. When we found that the delays were be- 


coming unduly burdensome, we wrote to Mr. McDonough on 


June 23rd, 1970, pointing that out.( See Exhibit "A" to 


the affidavit of David L. Sweet, sworn to May 14th,1975). 

In any event it would surely be unfair to permit the de- 
fendants, through their substitute counsel, to take advantage 
of the fact that such accommodation and courtesy were pre- 
viously afforded their original counsel. 

5. Finally, despite all arguments advanced 
by the defendants, the record is clear that we completed 
our own discovery procedures by October, 1971, and promptly, 
that same month, filed notes of issue in koth the Less and 
Raab cases, and reported the plainti‘t<: ready at the next 
call of the two cases; that following further discovery 
thereafter noticed and taken by defendants in ti. Less case, 
the cases weré reported and marked ready by the Magistrate 
at the final pretrial conference in February 1973, and 


referred to the Court for scheduling of trial, and after- 
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wards we consistently indicated to the Court and opposing 


counsel, whenever the opportunity arose, that we were ready 


for trial in both cases. 


Subscribed and sworn to before 


me this 20th day of May, 1975. 


eee @ Zz cL 


ie LE Na ce 


12/317 ts 
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Falk. Siemer, Glick, Tuppen & Maloney 
Attorneys at Law 


2200 ERIE COUNTY SAVINGS BANK BUILDING 
BUFFALO. New YorK 14202 


Area CODE 716 852-6670 
STANLEY G. FALK 


EDWARD DO. SIEMER 
CHARLES O. TUPPEN, JR. 
ALVIN M. GLICK 

EQWARD J. CARLAND J. CLEMENT JOHNSTON 
KEVIN P. MALONEY COUNSEL 
RICHARD C. MARCUS 

JOHN R. HAMLETT 

ALFRED $. REMSEN, JR. 

SHELOON 8. BENATOVICH 

ECWIN H. WOLF 

MICHAEL G. KELLY 


DEANNE C. SIEMER May 21), 1975 


EUGENE L. FALK, 1867-1929 
BRAOLEY H. PHILLIPS, 1870-1938 
FREDERIC R. TWELVETREES, 1692-1957 


Hon. John T. Curtin 
United States Courthouse 
Buffalo, New York 


Re: kuaab v. Taber Instrument Corp., 
Civ. No. 1967-190 
Dear Judge Curtin: 


I was surprised to receive in the mail today 
two more affidavits from Messrs. Sweet and Heffernan 
which appear to carry on their oral argument at some 
length. These affidavits seem inappropriate since 
permission was not requested of the court to file any 
post-hearing argument. Plaintiff's counsel seeks to 
excuse this omission on the ground that he did not re- 
ceive defendants’ reply memorandum and supplemental 
affidavit until the morning of the oral argument. In 
rebuttal, it should be pointed out that the order of 
this court dated May 1, 1975 provided that defendants' 
papers could be served on Saturday, May 17, 1975, as 
they were, and the certificate of service filed with 
those papers specifically notes that on Friday, May 16, 
1975, I informed Mr. Sweet in a telephone conversation 
that the reply papers would be served Saturday after- 
noon. The Saturday service was made necessary because 
Mr. Sweet was unable to serve his papers in opposition 
to defendants' motion until Thursday, May 15, 1975, 
four days after the date set by the court's order. 


In response to the substantive arguments made 
in these new affidavits (as well as in previous 
affidavits), defendants contend that even if the court 
accepts all of plaintiff's assertions about the actions 
taken and permits great latitude as to the definition 
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. Balk. Siemer, Glick, Tuppen & Maloney 


Hon. John T. Curtin May 21, 1975 


under Rule 41(b) of an action taken to prosecute plaintiff's 
claim, plaintiff's defense must still fail because the delay 
is overwhelming. Attached hereto is an outline listing 
every action claimed by plaintiff to have been taken to 
prosecute this claim from October 26, 1967, when they first 
filed a note of issue declaring the case ready for trial, 
until June 3, 1974 at which time the court, on its own 
initiative, set trial dates. There are a total of 343 

weeks in this time period. Plaintiff claims some activity 
(including letters and phone calls) in 39 of those weeks. 
That leaves 89% of the weeks during this period when 
plaintiff, by counsel's own presumably thorough accounting, 
set out in four affidavits, did nothing. Moreover, if one 
subtracts items 27, 29, 30, 3., 37, and 39, which actions 
are merely attending pretrial conferences as ordered by the 
court, the percentage of weeks in which plaintiff did 
nothing climbs to over 90%. All of plaintiff's verbiage 
about complexities and difficulties cannot counter this 

very stark fact. 


Defendants contend that plaintiff's many references 
to letters, phone calls and other actions in the Less case 
are irrelevant because Rule 41(b) requires plaintiff to 
take action to bring the Raab case on to trial, and no other 
ancillary actions can substitute for this single requirement. 
Under that standard, the items from the Bartlo deposition 
about dealings on behalf of D'Angelo, cited by plaintiff to 
establish relevance of that deposition to the Raab case, are 
merely cumulative because D'Angelo had already so testified 
in his deposition on November 9, 1967. (See D'Angelo deposi- 
tion, pp. 412-15, 485-90, 542-45). Under the standard that 
defendants contend should be applied, only items 1, 2, 13, 
26, 28, 33 and 36 could possibly be relevant and the per- 
centage of weeks in which the plaintiff did nothing soars to 


‘oe 


The news of Mr. Ness' death certainly adds to 
the reasons why this action should be dismissed. Now 
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Talk, Siemer. Glick, Tuppen & Maloney 


Hon. John T. Curtin May 21, 1975 


three of the four participants in the Raab-Taber Instrument 
Corporation transaction are dead. Only plaintiff is left 
to give his version in great and uncontradicted detail. 


Respectfully submitted, 


Deanne C. Siemer 


. Sweet 

. Hitchcock 

. Fuzak 
Runfola 
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Items of Plaintiff's Activity 
from October 26, 1967 to June 3, 1974 
Submitted In Opposition to Motion to Dismiss 


Date Activity Affidavit reference 


11/9/67 deposition of D'Angelo Sweet ad 
2/12/68 deposition of D'Angelo Sweet : 
5/17/68 deposition of Till Sweet 
1/23/69 affidavit in opposition to Sweet 
motion to compel answers 
(Less deposition) 
9/26/69 deposition of Bartlo Sweet 
10/15/69 deposition of Bartlo Sweet I, p. 
1/29/70 deposition of McDonough Sweet I, p. 
4/24/70 letter to McDonough Heffernan I, 
4/27/70 letter to McDonough Heffernan I, 
6/2/70 letter to McDonough Heffernan I, 
6/12/70 letter to court Heffernan I, 
6/23/70 letter to McDonough Sweet A 
7/13/70 deposition of McDonough Sweet 
10/1/70 ‘deposition of McDonough Sweet 
-/. -/71 conversation with Kaufman Sweet 
-/ -/71 conversations with Letts Sweet 
-/ -/71 conversations with Boreanaz Sweet 
3/29/71 letter to Boreanaz Sweet 
5/5/71 notices of deposition Sweet 
served on Singleton. and 
Himmelfarb 
6/1/71 letter to McDonough Sweet 
6/17/71 affidavit in opposition Sweet 
to motion to quash sub- 
poena (Singleton deposition) 
7/ -/71 attended hearing on Sweet 
motion to quash 
8/19/71 letter to Boreanaz Sweet 
9/9/71 attended deposition of Sweet 
Himmelfarb 


* 


VriuvU UU 


*/ Sweet Affidavit dated May 14, 1975 
**/ Heffernan Affidavit dated May 14, 1975 
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Date Activity Affidavit reference 


10/12/71 motion to strike Sweet I, 
Himmelfarb's answer 

10/15/71 attended hearing on Sweet 
motion to strike 

10/27/71 note of issue filed Sweet 

8/ -/72 attended pretrial Sweet 
conference 

2/6/73 filed pretrial statement Sweet 

2/7/73 attended pretrial Sweet 
conference 


10 


Pp. 

P 

Pp 

Pp 

P 

Pp 

3/13/73 attended pretrial Sweet P 
conference 

-/ -/73 conversations with Bain Sweet Pp- 

7/5/73 conversation with Bain Sweet P 

8/21/73 motion to substitute Sweet P 
defendants 

1/18/74 conversation with Siemer Sweet p 

2/7/74 attended pretrial Sweet Pp 
conference 

2/14/74 motion for consolidation Sweet Pp 

2/22/74 attended pretrial Sweet Pp 
conference 

3/20/74 withdrew motion for Sweet P 
consolidation; sent letter 
to the court 

4/29/74 attended pretrial Sweet I, 
conference 
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Interrogatory by Joseph P. D’Angelo. 


'' YNITED STATES DISTRICT COURT FOR 
. THE WESTERN DISTRICT OF NEW YORK 


Plaintiff 
CIVIL NO. 1967-190 


INTERROGATORY 


: ABER INSTRUMENT CORPORATION, et al., 


Defendants 


HEFFERNAN, SWEET & MURPHY 

Attorneys for Plaintiff 
1200 Marine Trust Building 
Buffalo, New York 14203 


The defendant, Joseph P. D'Angelo, requests that the 
plaintiff answer under oath and in accordance with Rule 33 of the 
Federal Rules of Civil Procedure the following interrogatory: 

1. State in full the facts you intend to present in 


support of your claim that liability exists on the part of defend-: 


ant Joseph P. D'Angelo. 


PLEASE TAKE NOTICE that a copy of such answer must be 
served upon the undersigned within 30 days after the service of 
this interrogatory. 

Dated: Buffalo, New York 
May 21, 1975 
PHILLIPS, LYTLE, HITCHCOCK, BLAINE & HUBER 
MG efendant Joseph P. D'Angelo 
By : 
Member of the Firm 
Office and Post Office Address 


Suite 3400, One Marine Midland Center 
Buffalo, New York 14203 
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NOTICE OF__2o%i, ith Juire Curtin D.C.Form* 18 (Rev. Sept. 1953) 


United States District Court /~:, 
FOR THE 27S 


+ Of slew York 


Junisa 2. iwaab 


v. 
No. .Civ-1967-190 


Paver Instru::ant So., et al 


Joly 27 .w7S ot | 9800 Auk. 


David L. sweet, “sq. 
Deanne C. Siemer 

Robert wm. Hitencock, “sq. 
Arnold il. Zelzian, "sq. 
Victor T. uzak, sq. 
Ross L. tunfola, “sq. 
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UMITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WEW YORK 


nl 


JUMNIA E. RAAB, 
Plaintiff 


iy gee Civil 1967-190 


TABER INSTRUMENT CORPORATION, & Wew york 
corporation, RALPH F. TABER, JOSEPH FP. 
D'‘ARGELS, also known as FPRAMK WEBER, 
BEMJAMIN MAMASEM and WARREN J. 
HILDEBSRANDT, 


Defendants 


a 


APPEARAMCES: HEFFEREAN, SWEET & munpHy {DAVID L. 
@uRET, ESQ., of Counsel), Buffalo, 
Mew York, for Plaintiff. 


FALK, SIEMER, GLICK, TUPFEM & MALOMEY 
(EDWARD D. SIEMER and DEAMNE C. SIEMER, 


£8Q8., of Counsel), Buffalo, Hew York, 
for Estate of Ralph F. Taber. 


PHILLIPS, LYTLE, HITCHCOCK, BLAINE & 
BUBER (ROBERT HM. HIEFCUCOCK, BSQ., of 
Counsel), Buffalo, Mew York, for 
Defendant Joseph P. p’Angelo. 


BRESMAN, CALLAHAN, TROL ET AAS , GELMAM & 
RUMPOLA (ARNOLD M. SELMAN and ROSS L. 
RUMFOLA, ESQS., of Counsel), Buffalo, 
ew York, for Defendant Benjamin Manasen. 


HODGSON, RUSS, ANDREWS, WOODS & GOODYEAR 
(VICTOR f. FUSAK, ESQ., of Counsel), 
Buffalo, New York, fer Defendant Warren 
3. Hildebrandt. 
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Defendants move to dismiss this action under 
Rule 41(b) of the Federal Rules of Civil Procedure for 
failure of plaintiff tc prosecute, and also move to 
dismiss because the delay of the piaintiff has caused 
isreparable injury to defendants. in opposition to this 


motion, plaintiff asserts that the history of this case 


must be considered in relationship to that of Less v- 


Taber Instrument Coxporation, Civil 1967-192, which was 
filed on May 9, 1967 and in which many of the same is- 
sues were involved. The same attorneys represented the 
parties in both cases. Violations of §10(b) of the 3e- 
curities and Exchange Act of 1934 and Rule 10(b) of the 
Securities and Exchange Commission were charged. In 
each case the plaintiff alleges that Taber Instrument 
Corporation [Taber Instrument) bought plaintiff's stock 
without disclosing to plaintiff that serious negotiations 
were being conducted with Teledyne, Inc. for the acquisi- 
tion of Taber Instrument for a price equivalent to about 
$50 per share. Lass’ 14,100 shares of stock were pur- 
chased on May 4, 1966 for {10 pex share, and Raab‘s G00 


shares of stock were purchased on June 6, 1966 for $8 per 
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share. The defenses in each cace were similar. Defen- 
Gants denied the allegations of secret dealing with 
Teledyne, Inc. [Teledyne] and assert that the price 
paid was a good one. Both plaintiffs received at the 
time of payment certain profit sharing moneys claimed 
by thea from the corporation's profit sharing plan. 
When the Legg case was set for trial in the 
fall of 1974, it was settled for the sum of $560,000. 
Following disposition of the Legs case, efforts to set- 


tle the Raal case proved fruitless. When the court had 


not heard from counsel, in Februazy 1975 @ meating was 


scheduled. ‘This motion to dismiss wes filed shortly 
thereafter, in April 1975. The court then held ansther 
round cf sessiens with counsel in an attempt to settle 
this litigation, without success. 

By this motion, defendants charge that plain- 
tiff did little ox nothing to prepare and bring this case 
to trial from 1967 until the present and, upon that ground 
alone, dismisses) should be granted. Messenger _y. tited 
States, 231 F.2d 326 (24 Ciz. 1956). In Messenger, the 


“operative condition of the Rule {41 (b)]" was described 
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as “lack of ¢ie diligence 2 the part of the plaintiff-- 
not a showing by the defendant that it will ye preju- 

eo eo” 231 F.2d at 331. An additional ground 
aseerted by defendants is that, because of plaintiff's 
delay, defendants are deprived of the testimony of their 
two most important witnesses, Ralph Taber and Charles 
McDonough. On February 16, 1973 Mr. Taber, who had been 
president, founder and principal stockholder of Taber 
tr? ent, died. Charles McDonough, the attorney for 
Mr. Taber and the corporation, died on August 16, 1974. 
Both had been closely connected wit the nsegotircions 
with Mr. Raab and with Teledyne. Defendants assert that 
without their testimony, their case is seriously preju- 
diced. Wuarthermore, in May 1975 Franklin Ness, who was 
one of the principal negotiators for plaintiff, also 
died. 

An examination of the Clerk's docket and the 

papers filed reveals an almost complete luck of activity 


on the part of plaintiff from 1967 until 1974. One ex- 


planation which plaintiff offers for this is that the 


depositions taken in the Less case were to be used also 
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in the Raab cage. There is nothing in the record to 
gupport piointift's assertion and defendants vigorously 
deny thot thure was any agreement between the parties 
to this effect. Probably the evidence about the negc-~ 
tiations between Teledyne and Taber Instrument would be 
pertinent to both cases, but the negotiations between 
Mr. Less and Taber Instrument would not be relevant to 
the Raab case. When the record in the Raab case is 
considered standing alone, plaintiff took no action 
whatever in 1967 or 1968 beyond filing a note of issue 
in each year certifying that the case was ready for 
trial. im fact, as later events bore out, the case was 
not at all ready for trial at those times. In 1969, be- 
cause pladatizf did nothing at all, the case appeared on 
the dismisesxl calendar in February 1970. Because plain- 
tiff promised tc take yompt action in preparing for 
trial, diemissal was stayed by the court until June 1970. 
Although plaintiff's activity from February to June was 
linited to taking a short deposition from Charies 
McDonough, nevertheless, the court lifted the threat of 
Qiemiesal. Promises of continued preparation were short~ 


lived, however, for the only action plaintiff took during 
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1970 was to file a note of issue in October. 

In early 1971 when plaintiff's application for 
the late filing of a note of issue was granted, the court 
set & pretrial conference for April 2, 1971. In prepara- 
tio: for the pretrial conference, plaintiff was directed 
to submit a detailed statement of fact, a statement of 
legal issues, @ list of exhibits, a list of possible wit- 
nesses and e list of depositions to be used at trial. 
Plaintiff failed to file the required statement on time, 


but instead filed a notice of issue in October 1971. In 


1972 the case went to the Magistrate for a pretrial con- 


ference but, since plaintiff had failed to comply with 
the order directing the filing of a pretrial statement, 
the meeting was adjourned until December 13, 1972. For 
wariocun reasons, the conference was adjourned again until 
February 1973 when plaintiff finally filed the directed 
statement, and another conference was held on March 16, 
1973. At that time the death of Mr. ‘aber in February 
1973 was reported. Delay necessarily followed so that 
the executors for his estate could be appointed and sub- 


stituted as parties in the action. In September 1973, 
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plaintiff's motion to substitute the executors of ME. 
Taber's estate as parties-defendant was granted. How- 
ever, plaintiff took no action until February 1974 when 
again the court scheduled a meeting. Flaintiff's re- 
sponse to that notice was to file a motiun to consoli- 
date the Raab case with the Less case. After all defen- 
dants objected, the motion was withdrawn at 4 meeting 
held with the court on June 3, 1974. At that meeting, 
a trial date was set for the Less case in the fall of 
1974, and the Raab case was postponed until after the 
Less case was completed. 

In ordex to highlight the argument of plain- 
tiff*s counsel in a manner most favorable to him, I 


have attached a schedule of depositions take in both 


the Less and Raab proceedings, prepared by the plain- 
u 


tiff in opposition to this motion. This list reveals 
that in 1967 eight depositions were taken; in 1968, 
three; in 1969, four; in 1970, fiver in 1971, none; and 
in 1972, four. I have also attached a schedule prepared 


by defendants, which is an analysis of plaintiff's 
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activities from October 26, 1967 to June 3, 1974, as 
revealed by the affidavits of plaintiff's counsel sub-~ 
mitted in opposition to this motion to wae This 
schedule Goes not purport to set forth everything plain- 
tiff did, but evidently plaintiff's counsel believed 
that the activities listed were important enough to list. 
It is apperent from a perusal of these schedules that 
plaintiff approached the preparation of these cases in 

a most leisurely fashicn. ‘There were many months when 
nothing occurred at ail, and, in some instances, &® span 
of several months elapsed before plaintiff took any ac~ 
tion. Plaintiff failed to resort to any discovery de- 
viees beyond the taking of depositions. No interrogator- 


ies were posed and wo requests for admissions were sought. 


Plaintiff's counse] asserts that there was delay in the 


taking of some depositions because of the refusal of some 
witnesses to answer questions put to them which required 
resert to the court for direction. This happened on occa~ 
sion, but the taking of sowe depositions was adjourned 

for several months at the request of plaintiff's counsel 


to examine documents. 
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Plaintiff's counsel has failed to explain 
satisfactorily why there was a delay in the attempt to 
take the depositions of the Chairman and counsel of 
Teledyne and of the defendant Himmelferb, who was in 
the Lese case, until 1971. The Teledyne witnesses ré& 
sided in California and Mr. Himmelfarb in Mexico. After 
plaintiff was rebuffed in efferts to obtain an order re- 
quiring theee witnesses to travel to Buffalo for a depo- 
sition, the efforts to depose them were dropped. When 
the issues at stake in these cases are considered, it 
is aifficult to understand why the plaintiffs did not 
pay the plane fare gee travel to Buffalo. In any event, 
plaintiff’s counsel effered no excuse for the four-year 
delay. 

She recerd does not support plaintiff's argu~ 


ment that the delay was caused because this was e complex 


securities ease. Theres were only about five persons in- 


wolved im the transactions between Taber Instrument and 
Peledyne, and enly four betwoen Taber Instrument and the 
plaiatiff’. In support ef the claim of complexity, plain- 


tiff*s counsel describes the exhibits as comprising a pile 
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a foot and a half in height. However, almost all of 
these documents were available to plaintiff since November 
1967, at which time plaintiff had taken the depositions 
eof Mr. Saber and Mr. D’Angelo. Furthermore, there are 
many cases in which te number of documents and complex- 
ity of the iesues are much creater than in this case. 


After the desth of Mr. Taber in 1973, the pro- 


ceedings were delayed to obtain the appointment of an 


executor for Mr. Taber's estate and to obtain represen- 
tatier for the estate. This delay cannot be attributed 
eo plaintiff. Robert M. Hitchcock, who was counsel for 
Gefensant D'Angelo, reported that his fire was also the 
attorney fex the estate of Ralph Taber. Special arrange- 
ments had to he made before the Siemer firm could be re- 
tained by the estate. Delay was caused because Mr. 
Mobonowgh insisted upon remaining as trial counsel in 
upite of the fact that he was en important witness. How- 
ower, plaintiff had been aware of this problem from the 
beginning of the lawsuit and had made no move to require 
eubetitute counsel until 1973. Im addition, plaintiff's 


attorneys were also witnesses to the negotiation of the 
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sale of Mr. Raab’s interest. They made no effort to 
secure trial counsel until shortly before the Less 
case was set for trial. 

Further complication arose in February 1974 
when the Honorable Johan 0. Henderson, Chief Judge in 
this district, died. I was left with the conduct of 
all civil and criminal cases in the Buffalo area until 
January 1975. At the time of his death, I was engaged 
in the trial of a complicated organised crime case which 
aid not end until late April 1974. Following en April 
29, 1974 meeting with counsel, plaintiff promptly com- 
plied with the orders of the court and was ready to pro- 


ceed im October 1974 when defendants requested & one- 


month delay. 


ne belated activity of plaintiff in 1974 can- 
net save plaiatiff’s cause. Although dienissal with 
prejudice is a harsh remedy which should be utilized 
enly in extreme eituaticns, Theilmame vy. Rutland Eospi- 
tala Ings, 455 7.24 853 (24 Cix. 1972), nevertheless, 
the aethority to inmveke it for lack of prosecution is an 
ishereat ". . . comtrol necessarily wested in courts to 


manage their own affairs so as to achieve the orderly and 
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expeditious disposition of cases.” Link v. Wabash Xail- 
road Co., 370 U.S. 626, 630-31 (1962). In Theilmann, 
diemiscal was granted for failure to prosecute when 
plaintif£°s counsel failed to appear for trial on the 
date set some fifteen or twenty days earlier, and coun- 
sel appeared the following day and argued for adjourn- 
ment. In Securities and Sechange Commission v. Power 
Regources Corp., 495 F.2d 297 (10th Cir. 1974), the 
dismissal was granted for failure to prosecute under 
Rule 41(b) when there was a three-year delay. The 
plaintiff SEC attempted to excuse this period of inac- 
tivity on the ground that it was conducting discovery. 


Where the facts depict “a drawn-out history” of “delib- 


erately proceeding in dilatory fashion" the action may 


be dismissed. Link v. Wabash Railgoad Co., supra, at 
633. In Yon Poppenheim v. Portland Boxing & Wrestling 
Commission, 442 F.2d 1047 (1971), dismissal was granted 


pursuant to Rule 41(b) where plaintiff failed to comply 
for eleven months with court order that he set forth 
with specificity acts which he claimed formed the basis 


of his antitrust suit. 
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Recently the Second Circuit had occasion to 
discuss Rule 41(b) in Pinley v. Parvin/Dohrmann Co., 
Inc., (24 Cir., Bo. 1285, decided August 6, 1975). In 
that case, after the complaint was filed in August 1970, 
it wes transferred from Illinois to Mew York. About a 
year later, plaintiff filed notices to take depositions 
and, by stipulation, these depositions were put off un- 
til May 1972. The case lay dormant for three years un- 
til March 1975, when it was assigned to Judge Wyatt in 
the Southern District of New York. Judge Wyatt refused 
to dismiss the action under Rule 41(b) because he be- 
lieved that confusion arose upon how to proceed under 
the individual assignment system which had recently gone 
into effect in the Southern District. However, Judge 


Priendly pointed ovt that the Circuit Court “would not 


have reversed if Judge Wyatt had granted the motion to 


dismiss.“ Blip op. at 5390. 
Some courts have held that there is no duty 
upon the defendant to expedite the case and urge disposi - 


tion of it. See Bendix Aviation Cogp. v, Glass, 32 F.R.D. 
375, 378 (E£.D. Pa. 1962). However, in approaching a 
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decision in this case, [{ have taken into consideration 
the suggestion made in the Finley case that the failure 
of a defendant to call the court's attention to a 
plaintiff's undue delay in bringing a case on for trial, 


by formal motion cr otherwise, may be considered as a 


factor in forming the court's discretion. In the Raab 


ease, the defendants have always asserted their readi- 
ness for trial. At times they sought adjournments of 
depositions from the plaintiff, but the plaintiff agreed 
to this procedure and took no steps to hasten discovery. 
The defendants never delayed proceedings hefore the court. 
In considering the history of this case, thre 
are many reasens why the motion to diseiss under Rule 
41(b) sust be granted. Beyond taking an occasional de- 
position, the plaintiff did little or nothing te prepare 
from 1967 until February 1973, when counsel filed a be- 
lated pretrial statement. On numerous occasions, the 
court urged plaintiff's counsel to prepare and warned 
that failure to prepare could result in diesmiseal. These 
warnings were ignored. Wo reason is given for the delay 


in the application for the taking of the Himmelfarb and 
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Teledyne witnesses until 1971, four years after the 
institution of the case, for the leisurely pace of 
deposition taking of other witnesses from 1967 until 


1971, or fox the failure to use other discovery de- 


vices. Mo applications were made by plaintiff to bring 


defendants to account if they failed to abide by a 
scheduled date for a deposition taking. The plaintiff 
has not even attempted to explain why he failed to com- 
ply, from April 1971 until February 1973, with the court 
order to file a pretrial statement. 

Because plaintiff has failed to prosecute this 
case reasonably for trial, the motion to digsies is 
granted on that ground alone. Furthermore, the motion 
is also granted because plaintiff's delay has now ser-~ 
iously prejudiced defendants’ case. Messrs. Teber and 
McDonough are no longer present to set forth defendants‘ 
position on the issues. The Clerk is directed to enter 
judgment against the plaintiff, in favor of all the 
defendants, dismissing the complaint. 

So ordered. 

7 F : JOHN T. Contin 
(Upited states District Judge 


DATED: Wovember 25, 1975 


Date 


7/31/67 
8/1/67 
8/3/67 
8/3/67 
8/4/67 
10/26/67 
10/26/67 


11/9/67 
2/12/68 
2/12/68 
5/17/68 


7/17/69 
7/31/69 
9/26/69 
10/15/69 
1/23/70 
7/13/70 
7/13/70 
10/1/70 
10/1/70 
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SCHEDULE ur DEPOSITIONS 
TAKEN IN LESS & RAAB PROCEEDINGS 


Party By Whom Taken 


Ralph F. Taber Plaintiff (Less) 
Ralph F. Taber 

Ralph F. Taber 

Warren Hildebrandt 

Benjamin Manasen 

Warren Hildebrandt 

Teledyne Inc., by the 

General Mgr. of N. Tona, 

N. Y. Plant, Leland 

Coulter 

Joseph D'Angelo 

Joseph D'Angelo 

Joseph Less Defendants 
Charles Till, Vv. P. Marine Plaintiff (Less) 
Midland Trust Company, 

First Trust Office 

Joseph Less Defendants 
Joscph Less 

Noel Bartlo Plaintiff (Less) 
Noel Bartlo 

Chrvies McDonough 

Charles McDonough 


Charles McDonough Plaintiff 


Charles McDonough Plaintiff (Less) 


Junia Raab Defencgants 


Date 
10/21/72 
10/21/72 


10/28/72 


10/28/72 
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Party 
Eugene Mur phy 
David Sweet 


Eugene Murphy 


David Sweet 
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Items of Plaintiff's Activity 
from October 26, 1967 to June 3, 1974 
Submitted In Opposition to Motion to Dismiss 


Date Activity Affidavit reference 
*/ 


11/9/67 deposition of D'Angelo Sweet 
2/12/68 deposition of D'Angelo Sweet 
5/17/68 deposition of Till Sweet 
1/23/69 affidavit in opposition to Sweet 

motion to compel answers 

(Less deposition) 
9/26/69 deposition of Bartlo . Sweet <3 
10/15/69 deposition of Bartlo Sweet .2 
1/29/70 deposition of McDonough Sweet I, p.5 
4/24/70 letter to McDonough Heffernan I, 
4/27/70 letter to McDonough Heffernan I, 
6/2/70 letter to McDonough Heffernan I, 
6/12/70 1 tter to court Heffernan I, 
6/23/70 letter to McDonough Sweet I, 
7/13/70 deposition of McDonough Sweet I, 
10/1/70 deposition of McDonough Sweet I, 
-/ -/71 conversation with Kaufman Sweet I, 
-/ -/71 conversations with Letts | Sweet I, 


* 
> 


-/ -/71 conversations with Boreanaz Sweet 

3/29/71 letter to Boreanaz Sweet 

5/5/71 notices of deposition Sweet 
served on Singleton. and ; 
Himmelfarb 

6/1/71 .letter to McDonough Sweet 

6/17/71 affidavit in opposition Sweet 
to motion to quash sub- 
poena (Singleton deposition) 

7/ -/71 attended hearing on Sweet 
motion to quash 

8/19/71 letter to Boreanaz Sweet 

9/9/71 attended deposition of Sweet 
Himmelfarb 


0 MUU UU 


*/ Sweet Affidavit dated May 14, 1975 


**/ Heffernan Affidavit dated May 14, 1975 
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Date Activity Affidavit recterence 


20/12/71 motion to strike Sweet 1, p.10 
Himmelfarb's answer 

10/15/71 attended hearing on Sweet 
motion to strike 

10/27/71 note of issue filed Sweet 

8/ -/72 attended pretrial Sweet 
conference 

2/ 6/73 filed pretrial statement Sweet 

2/7/73 attended pretrial Sweet I 
conference 

3/13/73 attended pretrial Sweet 
conference 

~-/ -/73 conversations with Bain Sweet 

T/9L 13 conversation with Bain Sweet 

8/21/73 motion to substitute Sweet 
defendants 

1/18/74 conversation with Siemer Sweet 

2/7/74 attended pretrial Sweet 
conference 

2/14/74 motion for consolidation Sweet 

2/22/74 attended pretrial Sweet 
conference 

3/20/74 withdrew motion for Sweet 
consolidation; sent letter 
to the court 

4/29/74 attended pretrial Sweet 
conference 


LO 


sid 
saa 


~12 
.12 


-13 


.14 
.14 
15 


“e+ 


_1) 
.16 


lg 
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Judgment On Decision By the Court. 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


JUNIA E, RAAB 


“vor Civ- 1967-190 


TABER INSTRUMENT CORPORATION. a New York 
corporation, RALPH F, TABER. JOSEPH P, !)'ANGELO. 
also known as FRANK WEBER, BENJAMIN MANASEN 

and WARREN J, HILDEBRANDT 


JUDGMENT 
SIR: Take notice of an ORDER, of which the within is a copy, 


duly granted in the within entitied action on the 25th day of 
November 1975 , and entered in the Office of the 
Clerk of the United States District Court, Western District of 


Ney York, on the 25th day of November, 1975 . 


Dated: Buffalo, New York 


November 25, 1975 


_ceouanmaneas anmtecesesonctumeannnnnmecaenutinsnasthPsaNNnAnetente tan AOee 


JOHN K. ADAMS, Clerk 
U.S. District Court 
U.S. Courthouse 
Buffalo, New York 14202 


David L. Sweet. Es 
Attorney for Piatatit? 
Edward D. Siemer. Esq. 
Deanne C Siemer, Esq. 
Robert M. Hitchcock. Esq. 
Arnold N. Zelman. Esq. 
TO: Ross L Runfola. Esq. and Victor T. Fuzak, ‘sq. 


Attorney for Def endant 


FEDERAL RULES OF CIVIL PROCEDURE 77(d) 
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JUDGMENT ON DECISION BY THE COURT CIV $2 (7-63) 


United States District Court 


FOR THE 


WESTERN DISTRICT OF "EW YORK 


CiviL ACTION FILE NO. 1967-190 


JUNIA E, RAAB 
vs. JUDGMENT 


TABER INSTRUMENT CORPORATION, a New York corporation, 
RALPH F. TABER, JOSEPH P. D'ANGELO, also known as 
FRANK WEBER, BENJAMIN MANASEN and WARREN J. HILDEBRANDT 


This action came on for t#¥& (hearing) before the Court, Honorable John T. Curtin 


United States District Judge, presiding, and the issues having been duly tried 


(heard) and a decision having been duly rendered, 


It is Ordered and Adjudged because plaintiff has failed to prosecute this 
case reasonably for trial, the motion to dismiss is granted on the-. 


ground alone. Furthermore, the motion is also granted because 


plaintiff's delay has now seriously prejudiced defendants" case. 


Dated at Buffalo, New York ; , this 25th 


of November , 1975 
JOHN K. ADAMS 


JOHN K. AD SUS ape we 
Clerk of Court 
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Notice of Motion by Plaintiff For an Order, Pursuant 
to Rule 60(b) F.R.C.P. Vacating Judgment 
of Dismissal. 


UNITED STATES DISTRICT COURT 


EE Oe HONE CO ES 0 HP OP EE OEE OD CRED AOU 89D ATR ERODES Soe SY OO com ED we “Ease a OR AS 


PLEASE TAKS MOFICE, that upon the annexed sffi- 
Gavite ef JNGS ?. SEYFESMAN oworn to December 15, 1975, DAVID 
L, QQ sworn to December 15, 1975, and DAVID BF. MOMFGOMERY 
gworn te Decesher 9, 1975, and the previous record of this action 
and ef the action formerly pending in this Court entitled " less 
va. Taber Inetrwseet Coxporetion, ot 2}, Civil Mo. 1967-182", 
end upen all pleadings, discovery Gepesitions, matters and proceed 
ings hed herein and in saié ether action the undersigned will move 
|@his Court at the United States Courthouse, Buffalo, Hew York, on 


the 2an4@ day ef December, st 11:00 o'clock A.M., oe as soon there- 


after as counsel can be heard, for an order, pursuant to the pro- 
visions of P.R.C.P. 60(b) and the general power of this Court to 
correct an error and do justice, setting aside and vacating the 

judquent of this Court mde ané entered on the 25th day of 


1973, and restoring the case to the calendar of (i168 Court for 


: BEST COPY AVAILABLE 
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trionl on the merits theresf, and granting plaintiff such other, 
further end differant relief ae umy be just and equitabie. 


Dated 3; Decesber 16th, 1978 


Yours, etc 


BEPTRIMAN, OWERT & MURPHY 
Attorneys for Plaintiff 
1262 Merine Trust Building 
237 main Strest 

Buffale, Hew York 142062 
felephens (716) 654-6960 


Buffalo, Maw York 14203 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


JUNIA E., RAAB 


Plaintiff 


AFFIDAVIT 
-vs- 


Civil 1967-190 
TABER INSTRUMENT CORPORATION, a New York 


corporation, RALPH F. TABER, JOSEPH P, 
D'ANGELO, also known as FRANE. WEBER, 
BENJAMIN MANASEN and WARREN J. 
HILDEBRANDT 


Defendants 


STATE OF NEW YORK 


COUNTY OF ERIE 


DAVID L, SWEET, being duly sworn, deposes and says : 

1. I ama member of the firm of Heffernan, Sweet 
& Murphy, attorneys for the plaintiff, and am familiar with 
the facts and circumstances of this action. 

2. This affidavit is made in support of plaintiff's 
motion to be relieved from the judgment of dismissal in this 
action. 

3. The decision of the court upon which the judg- 
ment of dismissal is based contains many statements of fact 
which are either in direct conflict with the record or are not 
supported by the record. In addition, in arriving at its de- 
cision the court has found important facts which are controverted 


in the affidavits and documents submitted upon the motion for 


dismissal, without a hearing and the taking of sworn testimony 


determination of contested questions of fact. 


| page 5, the decision indicates that the record in the Raab case 
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from the various witnesses, as is required for a just and fair ; 


The matters to which deponent refers will be | 
pointed out herein in the order in which they appear in the 
court's decision. 

4. In the first full paragraph at page 3 of the 
decision it is stated "following disposition of the Less case, 
When the 


efforts to settle the Raab case proved fruitless. 


court had not heard from counsel, in February 1975, a meeting | 


was scheduled." In fact, I learned for the first time on 
January 23, 1975 that the Raab case could not be settled, when I | 
received defendants' offer from Edward Siemer, and I called \ 
Deputy Clerk Richard Walsh of this court the next day, January 
24, 1975, informed him that settlement negotiations in Raab 
carried on since settlement of the Less case had been unavailing, | 
and asked him to so advise the court and have the case set. down 


for a final conference to arrange for trial and marking of 


exhibits, and Mr. Walsh said he would:do so. I advised the court 


of this at the meeting which followed on March 19, 1975. See 
the transcript of the Marcin 19, 1975 proceedings attached as 
Exhibit "A", at pages 12 and 13. 

5. In the last paragraph on page 4, and again on 
must be considered standing alone for purposes of the defendants’ . 
motion, That is contrary to the actual facts and circumstances. 
The Raab and. Less actions were always treated 


by all parties as companion cases. At calendar calls and pre- 
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trial conferences they were consistently answered and dealt with 


as companion cases, without any indication to the contrary from 


counsel for the defendants. 


The court invariably scheduled pretrial confer- 
ences for both actions simultaneously, and often the court's 
notices and orders were jointly captioned, as in the joint notice 
of pretrial conference in both cases on March 13, 1973, annexed 


hereto as Exhibit "B". 


Each of the pretrial statements filed by counsel 
for the plaintiffs and defendants was a joint statement for both 


Less and Raab , and so captioned. 


Counsel for the defendants confirmed at meetings 
before the Magistrate and the court that they viewed Less as the 
lead case and that it should be resolved first, in the expectation 
that Raab could then be disposed of along similar lines. 

The most recent acknowledgment of this occurred 
during the proceedings on March 19, 1975, at which the following 


colloguy took place : 
THE COURT : “How long will this take to try ". 


MS, STEMER : "Well, there is a matter before trial 
your Honor, and that is as I have said all 
along I am not satisfied with the discovery 
in this case. This was a case that was tag- 
ging along with the Less case. Everyone's 
attention was focused on the Less case. There 
is very little discovery in this case. It is 
not adequate with respect to our client. I 
would expect some additional substantial dis- 
covery if this case is going to he trial." 


MR, SWEET : "We would object to that, your Honor. 
There is plenty of opportunity for all kinds 
of discevery. By the time that Miss Siemer's 
firm got into the case all discovery had been 
completed and the same, - by the way, there 
was extensive discovery in the Less case. " 


- COURT =: “Here is the problem the way I look at 
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it. If we go to trial without discovery then 
what we are going to do is we are going to 
have a lot of thrashing around and it will 
take, - who knows, - it certainly will take 
extra time to try without having discovery. 
The other thing is this, the present counsel 
got in the case at a late date, certainly, 
and also in this case everyone agreed that 


this case should follow along after the Less 
case, " 


See Exhibit "A" attacked ( Transcript of 
March 19, 1975 proceedings) at pages 9 and 10. 


The court confirmed its own helief that in this 
regard the approacl of the parties to the litigation had been 
reasonable and practical, when in response to defendants' re- 


quest for additional discovery the court said : 


THE COURT : " That is fine, but the thing is 


that I believe that because of all the 
things I said before, late time of counsel 
getting in, you know, as far as every- 
body's attention, and I think from a 
practical matter it should have been 
focused on the other case because there 
we were talking about a million dollars 
and this case by comparison is certainly 
a very, very small one so I think that 
even though late discovery ought to go 
ahead. When, how long will it take 

you to do this ? " 


6. The conclusion is stated at page 5 of the de- 
cision, but without explanation, that the evidence as to the 
negotiations between Mr. Less and Taber Instrument would not be 
relevant to the Raab case. However review of the depositions in 
Less and Raab, which are filed herewith as Exhibit "C" hereto, 
would show that the discovery as to the efforts of insider 
D'Angelo and his agent Mr. Bartlo, to acquire the 14,100 shares 


owned by Mr. Less is clearly relevant to the question of whether 


the Teledyne-Taber Instrument negotiations were serious enough 


to require their disclosure to both Mr, Less and Mr. Raab. 


Notice of Motion by Plaintiff For an Order, Pursuant 
to Rule 60(b) F.R.C.P. Vacating Judgment 
of Dismissal. 

Also, it was brought out in the deposition 
of McDonough, Sweet, Murphy and Hildebrandt that D'Angelo's 
recent activity regarding the Less stock was specifically re- 
ported to Taber Instrument's representatives, McDonough and 
Hildebrandt, before the purchase of the Less and Raab shares. 
This evidence would serve to refute the defense asserted by 
the management of Taber Instrument that they had no reason to 
consider the Teledyne negotiations to be of material importance, 
since they concededly knew that D'Angelo had been handling those 
negotiations on behalf of Taber Instrument. 

7. The indication at the middle of page 5 of 
the decision that by filing notes of issue in 1967 and 1968, 


the plaintiff certified that the case was ready for trial does 


e 
not reflect the actual practice then observed in this court. 


The form of note of issue used did not contain a statement of 
readiness for trial, and it had long been common practice for 
the court to permit cases to be placed on the calendar by the 
filing of such notes of issue and thereafter to be put over the 
term for such reasons as further discovery. At the call of the 
Less and Raab cases following the filing of the notes of issue 
in 1967 and 1968, we informed the court that the two cases were 
companion cases, and that discovery was in progress which would 
have to be completed before trial, and no defendant said other- 
wise. 

The statements at page 5 of the decision 


concerning the appearance of the Raab case on the dismissal 
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calendar in February of 1970, do not fairly state the actual facts 
and circumstances. The case appeared on the dismissal calendar 
in routine fashion in accordance with local Rule 11, which pro- 
vides that if the court's docket does not reflect any action for 
one year the clerk shall give notice to the attorneys of record 
that if no sufficient cause be shown at the call of the civil 
calendar for the next term, an order of dismissal without prejudic 
shall be entered by the clerk as of course. As set forth in the 
affidavit of James P. Heffernan submitted herewith, we appeared 


at the call of the Dismissal Calendar on March 13, 1970, pursuant 


to such notice from the clu~k, and informed the court that Raab 


and Less were companion cases and that discovery had been and 


was being carried out affecting both cases, and the court directed 
that we file a written report of progress on June 12, 1970. In ac 
cordance with the court's instruction we handed the court a letter 
on June 12, 1970,copy of which is annexed to said affidavit of 
Mr. Heffernan, in which we confirmed that Raab and Less were com- 
panion cases, that extensive discovery had already been taken pur- 
suant to notices issued in Less,with respect to evidence common 
to the claims of both plaintiffs, and that we had served a notice 
to take the deposition of Mr. Charles McDonough in Raab for May 
29, 1970, which had been adjourned until July 13, 1970, at Mr. 
McDonough's request because of his trial commitments. We were 
given no indication of dissatisfaction by the court with this 
report. 

8. The statement at the bottom of page 5 and 
top of page 6 that “the only action plaintiff took during 1970 


was to file a noteof issue in October” is incorrect. In addition 
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to taking depositions of Charles McDonough in Less in July and 
October 1970, we took the deposition of Mr. McDonough in Raab 
on July 13, 1970, Also, we prodded the defendants into taking 
Mr. Raab's deposition. Attached as Exhibits to said affidavit 


of Mr. Heffernan are memorandum dated August 20, 1970, of a call 


from Mr. Heffernan to Mr. McDonough requesting that the defendant 


get Mr. Raab's deposition taken, and letter from our firm to Mr. 
McDonough dated September 22, 1970, urging that Mr. Raab's de- 
position by the defendants be completed as soon as possible. 

9. The statements at the beginning of the firs 
full paragraph of page 6 of the decision indicating that plain- 
tiff disobeyed an order of the court requiring the filing of a 
pretrial statement do not fairly reflect the circumstances, The 
pro forma order which accompanied the notice of pretrial confer- 
ence for April 2, 1971, covered both Less and Raab and was 
directed to all parties, not just the plaintiff. None of the 
parties filed a pretrial statement with respect to either case, 
because discovery was not complete. We advised the court that 
we planned to take depositions of certain officials of Teledyne 
Inc., a California corporation, and of defendant Himmelfarb, and 
the defendants indicated that they wanted to take the depositions 
of David Sweet and Eugene Murphy. The court then issued an order 
jointly captioned for both Less and Raab, reflecting this and es- 
tablishing a proposed time schedule with respect to the completio 
of such discovery. 

Loe The statement appears at the middle of 
page 6 of the decision that in 1972 the case went to the Magistrate 
for a pretrial conference but "since plaintiff had failed to com 


ply with the order directing the filing of a pretrial statement, 
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the meeting was adjourned until December 13, 1972", That is 
not so. The pretrial conference called by the Magistrate on 
August 17, 1972, was adjourned until December 13, 1972, so 


that the defendants could complete their discovery, namely, 


the taking of the depositions of David Sweet and Eugene Murphy. 


Those depositions were thereafter completed on October 28, 1972, 
¢ 


pursuant to notices issued by the defendants on October 14, 
1972. 

Since the receipt of the court's decision 
granting the defendants’! motion for dimissal, we have reviewed 
this matter with Magistrate Maxwell, and on the basis of this 
review we would anticipate that upon a full hearing of the is- 
sues presented by the motion for dismissal, and the within motion,’ 
Magistrate Maxwell's testimony would establish the following : 

(a) That the pretrial conference held 
before him in August, 1972, was adjourned to December 13, 1972, 
so that the defendants could complete their discovery, namely 
the taking of the depositions of Eugene Murphy and David Sweet. 

(b) That the conference was adjourned 
again for two weeks, until December. 28, 1972, in accordance 
with a letter from Mr.Heffernm advising that Mr. Sweet was ill 
with pneumonia; that on the adjourned date of December 28, 197+ 
the courts were closed because of the funeral of former President 
Truman and therefore the conference was adjourned hy the Magis- 


trate's office to February 7th, 1973. 


(c) That the plaintiffs filed a combined 
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pretrial statement for both Less and Raab with the Magistrate 


on February 5, 1973, two days before the pretrial conference, 


and that Mr . "McDonough, representing all the parties except 


D'Angelo and Himmelfarb, filed a combined pretrial statement for 
Less and_Raab two days after the conference. 

(a) That notwithstanding the wording 
of the pro forma order as to the filing of a pretrial statement 
which accompanies notices of pretrial conference, it is not 
uncommon for the attorneys not to file the statement until after 
the conference, since it might be determined at the conference 
that the case is not really ready for a final conference, and 
the statement would therefore be premature or incomplete, or 
also that the case might be settled at the conference, making 
it unnecessary to file the statement at all. 

(e) That the obligation to file a pre- 
trial statement falls equally upon the plaintiffs and the de- 


fendants. 


(f£) That from the settlement discussion 
which took place at the February - 1973 conference before him, 
it was the Magistrate's impression that it was the feeling of 
counsel for all parties that once the Less case were resolved the 
Raab case could be readily disposed of along the same lines. 

(g) That following the February 1973 
conference Magistrate Maxwell forwarded the files in both cases 
to the court with a report stating that both cases were ready for 


Crial 


(h) That counsel for the plaintiffs 
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complied promptly and fully with all pretrial matters and 
proceedings during the Magistrate's involvement with the two 
actions. 

Ll. The incication at the bottom of page 6 and 
top of page 7 of the decision that the plaintiffs took no action 
from September, 1973, until February, 1974, is unfaiz. During 
that period it was known to the defendants that we were still 
awaiting word from them as to whether the Siemer firm was going 
to be appointed as trial counsel in both the Less and Raab 
actions, This was a question the defendants had had under 
consideration since at least the March 13, 1973, pretrial before 
the court, and despite numerous inquiries to counsel for the 
defendants, we could not get a definite answer until January 18, 
1974, when we were informed by Mr. Hitchcock that Mr. Siemer 
was going to handle the litigation in place of Mr. McDonough, and 
we called Mr. Siemer and he confirmed it. 

12, With reference to the discussion at the 
first paragraph of page 9 of the decision concerning the deposit- 


ions of the Teledyne witnesses and of the defendant, Himmelfarb, 


therewere two valid reasons why the taking of those depositions 


was deferred until the completion of the plaintiffs‘ other 
discovery: 1. It was hoped that the evidence discovered from 
the depositions of the witnesses available locally would be 
sufficient to establish the plaintiffs' causes of action in both 
Less and Raab, without the necessity of taking the depositions 
of the Teledyie witnesses, who resided in California, and of 


Mx. Himmelfarb, who resided in Mexico. 2. In the event that it 
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proved advisable to take the depositions of those parties, 


examinations would be in effect trial depositions, since it 
was unlikely that they would be available here to give live 
testimony upon trial. Therefore prudence dictated that the 
discovery from the local witnesses be completed first in order 
to properly prepare for examinations of the out-of-state wit- 
nesses. 

From the discovery taken in both Less and Raab 
through October 1970, plaintiffs were in a position to establish 
that negotiations between Teledyne and Taber Instrument had been 
initiated in February 1966, and had led to the consummation of 
the acquisition in December 1966, and that neither Mr. Less nor 
Mr. Raab had been informed of those negotiations prior to the 
acquisitions of their stock in May and June of 1966. However, 
during discovery the defendants asserted that at the time of 
the purchase of the stock from Mr. Less and Mr. Raab, the status 
of those negotiations was so uncertain that failure to disclose 
them to the plaintiffs did not constitute failure to disclose a 
material fact. We therefore concluded that it would be advis- 
able to take the depositions of the Teledyne witnesses, if they 
could be taken here. On October 12, 1971, the court decided 
in favor of Teledyne's application for a protective order, 
vacating our examination subpoena served May 5, 1971, holding 
that although Teledyne was doing business within this juris- 
diction and therefore could be required by the court to produce 
its chairman, Dr. Singleton, here for deposition, the court in 


the exercise of its discretion would require that his deposition 
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be taken in California. 

The plaintiffs were not given the option of tak- 
ing the depositions of the Teledyne witnesses in Buffalo on con- 
dition of paying their plane fare here, as is indicated in the 
court's decision on the motion for dismissal, Instead,under 
the prevailing practice and in view of the protective order 
granted Teledyne, the plaintiffs would have had to pay the ex- 
penses to California, and return, with overnight accommodations, 
of the three defense counsel, Messrs. Hitchcock, McDonough and 
Boreanaz, as well as our own. 

13. The decision indicates, at the beginning 
of page 10, that almost all of the documents in the two cases 
were available to the plaintiffs since November 1967. The 
schedules attached hereto as Exhibit "D", listing the exhibits 
in these cases, which are made a part hereof, list 165 plain- 
tiffs' exhibits and 39 defendants' exhibits, or 204 exhibits in 
2ll.,of which 92 were marked and discussed in the depositions 
taken in 1967, and 102 were marked and discussed in depositions 
taken in 1968, 1969, 1970 and 1972. 

14. The statement at the end of page 10 and 
beginning of page 11 of the decision, that plaintiffs' attorneys 
were witnesses tc the negotiation of the sale of Mr. Raab's 


interest, is in error, Plaintiffs' attorneys were witnesses 


with respect to the negotiation of the sale of Mr. Less' stock 


but not the Raab stock, 
' The statement is made at the top of page ll 
of the decision that the plaintiffs made no effort to secure 


trial counsel until shortly before the Less case was set for 
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trial. In fact there was not one day's delay in the progress 
of the cases to trial by reason of our engagement of trial 
counsel, i : , at the meeting held between che 
court and counsel, we appetred with our trial counsel, Mr. 
Montgomery, and asked for an eariy trial date. The court was 
forced to adjourn the proceedings until June 3, 1974, because 
defendants Taber Instrument and Warren J. Hildebrandt had still 
not secured substitute trial counsel, although the court had 
indicated at the meeting in March 1973, that Mr. McDonough 
should not act as trial counsel because of his status as a 
witness, 

15. The statement at page 14 of the decision 
that "in the Raab case the defendants have always asserted 
their readiness for trial" is contrary to the facts. 

The Raab and_Less cases were always ans-~ 


wered by the plaintiffs as companion cases, without objection 


by the defendants, who never indicated their readiness for 


trial in either case until the February 1973 conference before 
Magistrate Maxwell. In addition, at that conference, Mr. Mc 
Donough, representing all defendants in both cases except 
D'Angelo and Himmelfarb, stated that it appeared that once 
the Less case was resolved the Raab case could be readily dis- 
posed of; we said we agreed, and the other defense counsel 
present expressed no disagreement. 

The defendants stipulated in open court 
at the June 1974 meeting that trial of Raab be deferred until 


after trial of Less. 


Defendants’ counsel acknowledged of record 
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afthe March 19, 1975 meeting before the court that the parties 


had always considered Less the lead case in the litigation, 


saying with regard to Raab : 
MS, SIEMER © “ * * * This was a case that was tag- 


ging alone with the Less case. Everyone's 


attention was focused on the Less case. 
Ks ete ae 


See Exhibit "4" (Transcript March 19, 1975 
proceedings) at page 9. 


At the March 19, 1975 meeting defendants' 
counsel stated that defendants were not ready for trial, indicat- 
ing that she was not satisfied with the discovery which had been 
taken in the case. See Exhibit "A" at pages 9 and 12, 

16. The statement at the middle of page 14 of the 
decision that "the defendants never delayed proceedings before 
the court"is in conflict with the record. Examples of such de- 
lay attributable to the defendants include the following : 
despite the court's indication at the March 1973 conference 
that it would be improper for Mr. McDonough to act as trial 
counsel in the litigation for any defendant in view of his 
status as a witness, @ciendants did not substitute the Siemer 
firm as counsel for the Taber estate until the spring of 1974, 

a year later; at the meeting on April 29, 1974 plaintiff's 
counsel asked for an early trial, but the proceedings were 
adjourned until June 3, 1974, because Mr. McDonough had not been 
substituted for as trial counsel for defendants Taber Instrument 


and Hildebrandt. ( See letter to counsel from the Court dated 


May 1, 1974, attached as Exhibit "E") ; at the adjourned meet ing 
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on Sune 3, 1974, it was reported that substitute counsel had 
been secured for Hildebrandt, but not for Taber Instrument, 
and the proceedings were adjourned until June 24, 1974 ; at 


7 


that June 3, 1974 meeting we asked for an early trial, and Miss 


Siemer stated that Edward Siemer would be trial counsel for the 


Taber estate, and that he could not be ready for trial until 
October 1974; following settlement of the Less case in early 
November 1974, the defendants delayed in making known their 
settlement offer in Raab until January 23, 1975 ; at the March 
19, 1975 meeting scheduled at the request of plaintiff to ar- 
range for a trial date, defendants' counsel stated that defend- 
ants were not ready and requested leave to take extensive fur- 
ther discovery, as is set forth in the transcript of those pro- 
ceedings, Exhibit "A" attached hereto. 

17. Deponent must respectfully deny the state- 
ment which appears toward the end of page 14 of the decision, to 
the effect that on numerous occasions the court warned that 
failure to prepare could result in dismissal, Either deponent 
or my partner, James Heffernan, and sometimes both of us, at- 
tended every call of the two cases and every court conference. 
On none of these occasions at which deponent was present was 
such warning received. 

As set forth in the affidavit of James P, 
Heffernan submitted herewith, Mr. Heffernan answered the cali 
of the dismissal calendar in March 1970, and informed the court 


that the reason the docket in Raab did not reflect any activity 
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during 1969, was that it was a companion case with Less, in 
which extensive discovery had been and was being conducted; 
thereafter in compliance with the court's order of March 13, 
1970, a further written report as to progress in the cases was 
submitted on June 12, 1970. To the best of deponent's knowledge, 
information and belief, said explanation and report, and sub- 
sequent reports to the court regarding the progress of the pro- 


ceedings in accordance with the court's continuing supervision 


of the two cases,did not elicit any warning of possible dis- 


missal, 


18. At page 15 of the decision there is the 
statement that no applications were made by plaintiff to bring 
defendants to account if they failed to abide by a scheduled 
date for a deposition taking. As has been shown by the af- 
fidavits and exhibits filed on behalf of the plaintiff in op- 
position to the defendants' motion to dismiss, the proceed- 
ings were delayed repeatedly at the request of counsel for one 
or more of the defendants, especially Mr. McDonough, but con- 
cededly without application by plaintiffs to the court for 
supervision of discovery. However, we did make application 
to the court for relief with respect to the failure of Mr. 
Boreanaz to appear or produce his client, Mr. Himmelfarb, for 


examination pursuant to notice given. When we were unable to 


obtain compliance after affording Mr. Boreanaz several adjourn- 


ments at his request, we brought on a motion to strike 


Himmelfarb's answer, or for other relief, and upon hearing 
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Mr. Boreanaz‘ explanation that he had been occupied in other 
matters, the court excused his extended default, without terms 
or conditions, 

18. In view of the matters brought to the 
court's attention hereby, and by the affidavits of James P. 
Heffernan and David E. Montgomery submitted herewith, and under 
all the circumstances attending this litigation, it would be 
unjust to permit the said judgment of dismissal to stand, and 
deprive the plaintiff of the opportunity for a determination of 
his cause of action on its merits. 

19. In any event, it would be inequitable 
and would amount to a deprivation of due process, to let stand 
the judgment of dismissal without affording plaintiff a hear- 
ing as to the controverted issues raised by the opposing affi- 
davits of counsel for the parties, so that plaintiff may estab- 
lish such matters through sworn testimony given at such hearing. 
The granting of such ‘ hearing would be in keeping with the 
court's own suggestion given at the most recent settlement con- 
ference, held some time after the motion for dismissal had heen 


submitted, briefed and argued, that it appeared that it would 


be unfair to grant the defendants' motion without the benefit 


of a hearing in order to resolve the questions raised by the 


record and the affidavits and exhibits. 


WHEREFORE deponent prays : 


1. That the court vacate and set aside the 
judgment of dismissal entered herein, and reinstate this cause 


of action to the civil docket of this court for an early trial. 
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2. That in the alternative, the court grant 


the plaintiff a full hearing, and reargument, with respect to 

the issues raised upon the defendants' motion for dismissal 

and upon this motion for relief from the judgment of dismissal. 
3. That plaintiff have such further and other 


relief as is just and proper. 


Cult al 


David L. Sweet 


Subscribed and sworn to before 


me this /S’Aday of December, 1975 
Gl thy 


FLORIAN COG. FiJER 
Rocary Public, Sate of Now Ya@ 
Quaint in Erie Comty 
& Ganiaks Ogee Mee 1077 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 
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CIVIL DOCKET 
Sh NO. 1967-190 


TABER INSTRUMENT CORPORATION, a New York 
Corporation; JOSEPH P. D'ANGELO, also known 
as FRANK WEBER, BENJAMIN MANASEN, and 
WARREN J. HILDEBRANDT 


CINDY R. TABER and MARINE MIDLAND BANK- 
WESTERN, Executors of Ralph F. Taber, 
Deceased, 
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BENJAMIN MANASEN; ROSS L. RUNFOLA, Esq., 
of Counsel. 
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COURT: In the Raab case, Miss Siemer, Mr. 
Fuzak, Mr. Runfola, Mr. Sweet, nice to 
see you all again. Mr. Runfola, you weren't 
around before. 

No. 
Mr. Zelman was. 
Arnold Zelman was, your Honor, and I, 
had the unfortunate situation- - ~- 
Does your appearance mean that we 
are in for trouble? 


FUZAK: Where is Mr. Hitchcock. 


RUNFOLA: If no money means trouble, your Honor, 


we are in for trouble. 
SIEMER: Mr. Hitchcock is in Florida. 
COURT: I see. I suppose Mr. Hitchcock is 


out of this now, right? 


I think not, your Honor. He is stil} 
| 


committed to the firm +o wrap up the 


D'Angelo matters. 


I see. 


I received a letter from John Adams 


explaining they have received a letter 


from the firm. 
COURT: . I see. He sent a copy to everyone 


and he said his client D'Angelo will not |, 
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be participating in the pretrial because | 


depositions have been taken of everyone 


who has or had any knowledge of the Raab | 


sale and there is not a word remotely 
suggesting that D'Angelo had anything to | 
do with it. 
| MS. SIEMER: I think that probably fairly 
characterizes his position. 
He didn't say he wouldn't come to 
the trial, did he. 
THE COURT: Please? 
MR. SWEET: He didn't go so far as to say he 
wouldn't come to the trial. 
No, he didn't. He didn't say that. 


I just assumed this was tracked to pretty 


much the fact picture in the other case 


or is it different? of course, we don't 
have - - - 

I think pertaining to, may I say, Mr. 
Manasen there is a difference in fact, 
your Honor, because Mr. Manasen, or I don't 
think is claimed and I think is a true 
statement of fact that none of the stock 
that emanated from Mr. Raab ever was 
distributed to Mr. Manasen, so it ig a 
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different picture so far as that is 
concerned. 

That's correct, your Honor. This 
stock was never distributed to anyone. 


THE COURT: Certainly we don't have a quorum 


here. What do you suggest we do in order 
| 


to get this moving? 

Your Honor, I had a meeting with Mr. 
Siemer, Deanne's father and I don't know | 
when it was, a month of two ago, about 


possibly settling this case and all I can 


tell you is that we are miles apart on 
it and I don't see any alternative but tq 
set it down for trial. 

THE COURT: So that my thought or my hope that 
since we settled the other that this one 
might follow within certain guidelines 
isn't so. 

That is what we expected too, your 
Honor, but it hasn't come to pass. 

THE COURT: In the other case the defense had a 
lot of bad information about the plaintiff 
there. Is that in this case too? 

MS. SIEMER: Yes, your Honor, it is. It is the 


same kind of a case and the problems that 
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corporation had with this plaintiff are 
a little bit more directly related to the! 
| 
corporation's business as they related to 
his expense accounts and travel and cer- 
tain other expenditures he made on behalf 


of the company but that is the same issue! 


| 


in this case as there is the same circum- 
stance under which he was discharged and 
with respect to a settlement it seems to 
us that it certainly is possible to settle 
and we have offered to settle with Mr. 


Sweet based on the same calculation that 


made in the settlement in the Less case. 
The problem here is that the corpora- 


tion has already paid. According to Mr. 


Sweet's calculations using the same 


formula that we used in the Less case of 
| 


$50 a share, Mr. Raab's holdings were 


worth $30000. The corporation has already 


paid Mr. Raab $23,000 in settlement of 
this matter and we have the same situatio 
here as we had in Less, the Less case. 
There was a settlement of this matter. 
The caporation paid Mr. Raab a substantia 


amount and because the amount that the 
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corporation paid Mr. Raab was so close 
to his claim there isn't a lot of room 

for difference but we have offered Mr. 

Sweet the difference. 

I entirely disagree with what Deanne 
has just said, but Mr. Raab got $4,800 
for his stock and if he had stayed in 
there the date of closing of the Teledyne 
deal his stock would have been worth, - 
under the agreement with Teledyne his 
stock would have been worth $30,000 and 
our position is he got $4,800 for his 
stock and that the profit sharing money 
that was paid to him out of the profit 


sharing trust was not from Taber Instrumer.*. 


Corporation but out of a seperate trust 


for the benefit of the employees was 
entirely unrelated and should not be take 
as an offset. 
Well, we took it as an offset in the 
Less case and since Mr. Raab was repre- 
sented by counsel it is exactly the same 
situation. He released, - he had a 
number of claims against the corporation.| 


| 


All of those claims were settled and the 
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stock bought back at the same time. tae 


stock in this case is really a very 
incidental partof the transaction, unlike 
Mr. Less who was a major stockholder. Mn. 
Raab was a very minor stockholder who 
held only 600 shares of very, ~- very, ~ 
not even a percent of the shares out- 


standing. 


THE COURT: The same general rules apply to 
him, though, as apply to Mr. Less. 
That's correct, and the problem here 
is the same problem as we had in Less 
and that is the releasews intended to 
cover all these trangactions but the 
exact wording of the release doesn't and 


so we are in the same - - - 


MR. And there were claims by the corpora- 
tion against Mr. Raab as well that were 
settled as I understand it. 

MS. SIEMER: That is correct. 

MR. SWEET: That is not so. There were no 
claims by the corporation against Mr. 
Raab. That is a distinct difference in 
the’ two cases. In the Less case you 


had lawsuits brought by Taber cn greenies 
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Corporation against Mr. Less and his 
family and a separate count against Mr. 


Less individually for $50,000, and we 


heard through all these previous deliber+ 


ations and discussions that great weight 
was attached to those lawsuits brought by 
Taber Instrument Corporation against Mr. 
Less. We do not have any such case in 
this Raab situation. 

As far w# settlement is concerned we 
also have, although reluctantly, Mr. 


Hitchcock's. client did participate in 


that other settlement. 

That's correct. 

He didn't contribute any fresh money. 

Yes, he gave up, I think - - - 

Fresh or stale it was money. 

Well, there was an escrow established 
against the Less claim and there is no 
escrow against the Raab claim and part 
of Mr. D'Angelo's, - Dr. D®Angelo's 
stock went into that escrow that ultim- 
ately was part of the settlement fund. 

THE COURT: But you don't have anything now 


coming from - - - 
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No escrow. 

So that would mean a difference in 
people participate in the sttlement. 
Fuzak, you were going to say se" ‘ething? 

No. I finished what I was going to 

say. Thank you. 

How long will this take to try? 

Well, there is a matter before trial, 

your Honor, and that is as I have said 
all along I am not satisfied with the 
discovery in this case. This was a case 
that was tagging along with the Less case 
Everyone's attention was focused on the 
Less case. There is very little discovery 
in this case. It is not adequate with 
respect to our client. I would expect 
some additional substantial discovery if 
this case is going to be trial. 

We would object to that, your Honor.| 

There is plenty of opportunity for all 
kinds of discovery. By the time that Miss 


Siemer's firm got into the case all dis-~ 


covery had been completed and the same, =| 


by the way, there was extensive discovery 


in the Less case. 
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THE COURT: Here is the problem the way I look 
at it. If we go to trial without discovery 
then what we are going to do is we are 
going to have a lot of thrashing around 
and it will take, - who knows, - it cer- 
tainly will take extra time to try without 
having discovery. The other thing is this, 
the present counsel got in’ the case at a 
late date, certainly, and also in this 
case everyone agreed that this case should 
follow along after the Less case. 

We spent a lot of time. You spent a 
lot of time, everybody else spent a lot 
of time getting that Less case wrapped 
up so that I don't think that counsel 
should be penalized by my order saying, 
"no more discovery". It is old. I hate 
to open the file it is so old because the 
dust begins to pop up but I think that if 
quickly, expeditiously and reasonably 
pursued they ought to have discovery so 
that we can get this decitd on the merits 

They have had the deposition of Mr. 
Raab at which Mr. MeNonough and all the 


other counsel conducted that. The other 


| 
| 
| 
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deposition taken in that case was Mr. 
McDonough's .2sosition as related direct 
to that case but all of the discovery pe 


taining to the Less case insofar as it 


applied to and covered the transe<i ions 


between Taber and Taber's cnpuasebtanives 


and Teledyne, they are extensive ana 
voluminous and it is done and it is in 
the transcripts. 


What do you foresee you need by way 


of fturther discovery? 

MS. SIEMER: Well, there are tvo problems, your 
Honor One is that one of the parties ty 
the transaction, Mr. 2% «an reprecunted 
Mr. Raab has not been depoews. 

THE COURT: In other words, he represented him 
in the negotiations? 

That's correct. The other parties 
are dead. Mr. Taber who didn't testify 
about the Raab transact.on but whose 
dercaition was taken in the Less matter 
is dead, and of course, Mr. McDonough 
who testified very briefly about it is 


also dead. If Mr. Sweet ig going to 


maintain they were entitled to that pensipn 


' 


H. T. NOEL & E. F. KNISLEY 
OFFICIAL REPORTERS. US. DISTRICT COURT 
WC STERN DISTRICT OF NEW YORK 


Notice of Motion by Plaintiff For an Order, Pursuant 
to Rule 60(b) F.R.C.P. Vacating Judgment 
of Dismissal. 
money and that pension money is not a 
settlement for the stock then I am going 


to have to go into all of Mr. Raab'‘'s 


peccadillos with respect to the piesene 


we are going to have to depose Miss Deecpl, 


we are going to have to depose Mrs. Rose, 
we are going to have to depose Mr. 
Halverson, all the people who had dealing 
with Mr. Raab, who helped him make that 
corporation money depart for purposes for 
which it was not authorized. 

Your Honor, I have to object most 
strenuously to all this. Mr. McDonough 


conducted, - who was chief counsel for 


them and he went into all this stuff. 
They examined them. 

THE COURT: The only reason this business is now 
on the calendar #s because I sent a eaanie: 
out. The only way that other case kept 
going and was finally disposed of is be- 


cause I sent a notice out. 


I called up Mr. Walsh and told him 
that we had this discussion with Mr. Siemer 
trying to settle it and we hadn't been able 


to and he said that he would have you sen 
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out the notice. I talked to him. I 
tried to get the thing on. 

THE COURT: That is fine, but the thing is that 
I believe that because of all the things 
I said before, late time of counsel 
getting in, you know, as far as everybody's 
attention, and I think from a practical 
matter it should have been focused on the 


other case because there we were talking 


about a million dollars and this case by 
comparison is certainly a very, very small 
one so I think that even though late 
discovery ought to go ahead. When, - how 
long will it take you to do this? 


What I would like to do, your Honor, 


is to serve Mr. Sweet w. -h some eon 


atories. I. would like to serve him wi 
some requests for admition because I aah) 
we can narrow some of the issues and if 
that is not satisfactory then I would 


like to go ahead with the depositions. 


Could I have something on that, you 
Honor? 
THE COURT: "Mr. Sweet. 


MR. SWEET: On the stipulations already taken are 
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we going to have a stipulation that thos 
@epositions are going to be admissable i 
this case as if taken in this case? 
SIEMER: No ° 
SWEET: All right. Then we will have to make 
a motion that they be so treated, your | 
Honer. 

All right. 

Because the obviously pertain to th 
same issues and it was intended to avoid 
duplication of asking the same questions 
all over again of everybody with respect 
to Raab's case, - they were taken at the 
same time pretty much and we went into 
extensive detail on the Teledyne negotiay 
tions in Less's depositions. 

Make your motion and I will oo 
it. 

All right. 

The thing is whatever you do should 
be done right away. What is your time- 


-table? 


I have a brief before the Court of 
Appeals which I have seven days in which 


to write and I am currently trying a | 
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in the District of Columbia which is on 


in 14 days. I would like 30 days in which 


to submit the interrogatories. 
THE COURT: I think that is reasonable and I me 

that when you say "30 days" you mean 30 

days. Very well. That is what we will 

do and then if is this also the requests 

for admitions? 

I will serve the interrogatories. ‘. 

soon as I get the answers I will serve 

requests for admitions and as soon as I 

get the answers to those I can tell you 


whether cr not we will need any deposi- 


tions. 


TEE COURT: Very well. Thank you all for coming. 


I certify that the foregoing is a complete 
and accurate transcription of my shorthand 
notes taker herein. 
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D.C.Fe No. 18 (Rev. Sept. 1953) 


—————————— 


Ynited States District Court 
‘ FOR THE 


Western District Of New York- 


Joseph F, Less 


Vv. 


Taber Instrument Corp, et al "No. Civ-1967-182 
Civ-1967-190 


Junia E. Raab 
VSe 
Taber Instrument Co. et al 
TAKE NOTICE that the above-entitled case has been set for Pre-Trial Conference at 
Buffalo, N.Y. , on March 13 , 19 73 , at 9:30 A.M, 


Part 2, Hon. John T. Curtin. a 


March 1 , 19 73 JOHN K. ADAMS 


Deputy Clerk. 


Heffernan, Sweel & Murphy Hodgson, Russ, Andrews, Woods & Goodyear 
1202 Marine Trust Bldg. 1800 One M & T Plaza 
Buffalo, N.Y. Buffalo, N.Y. 


Charles J. McDonough, Esq. 
930 Walbridge Bldg. 
Buffalo, N.Y. 


Robert Hitchcock, Esq. 
Marine Trust Bldg. 
Buffalo, N.Y. 


Harold Boreanaz, Esq. 
736 Brisbane Bldg. 
Buffalo, N.Y. 


Louis Loss, Esq. 
Langdell Hall 
Cambridge, Mass 
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RRNIBIT "C* consiste of the transcript: of Gepesit ions 


taken in Less vy, Taber Instruwet Corporation, of ai, Civil Be. 
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Less v., Taber Instr: t C . tal AINT 'S 
aaa 06h mie: teit s 


Exhibit For In 
Number Ident. Evid. Description 


Letter of 7/15/38 re Agreement for 17 shares 
of TIC stock 


TIC Directors meetings book 


Letter of 2/3/65. Less to Taber - offer to 
sell 1,800 shares of TIC stock 


Letter of 2/19/65. Taber to Less - calls &tten- 
tion to option under buy-sell agreement. 


Letter of 4/22/65. Less (& CHH) to TIC - 
Offer to sell 12,300 shares of TIC 


Letter ¢! 16/65. CHH to TIC = Req. for # 
of TIC s «4s and book value. 


ee LCL ACD 


Letter of 4/24/65. From D'Angelo (as Ex. 
V.P. of TIC) to JPH - Encl. profit sharing 
plan and advises of # of shares of TIC stock. 


Letter of 4/28/64. From D'Angelo (as Ex. V.P. 

of TIC) to J. Less - election to purchase 

Less stock for “Average Per Shere Cost”. 
Eee eel 


Letter of 4/30/65. CHH to TIC - Rejects 
election of 4/28/65. 


ver of 5/6/66 _fel) and Manella to Taber 
and D'Ancelo Enc... 


LT AE 


Plan of reorganization anc .7reement - TIC 
and Teledyne (Draft). 


_ OLE, 


Agreement (TIC and Teledyne) {/27/66 


Addendum to Agreement (TIC & Teledyne) 12/22/66. 
| 


LE LCCC LLL 


xhibits attathed to Agreement (A-0) 
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to Rule 60(b) F.R.C.P. Vacating Judgment 
of Dismissal. 


Exhibic For In 
Number Ident. Evid. Description 


Pledge Agreement 12/8/66 - TIC, Taber, Manasen, 
Himmelfarbd and D'Angelo 


~ 
w 


iw) 
o 


Teledyne Agreement of Assumption of 
Liabilities 12/30/66 


Affiliates l:tter of 12/30/66 - B. Manasen 


Agreement, 5/19/66, to transfer 7,000 shares 
of TIC to D'Angelo for $10./Sh - signed by 
Taber as President of TIC. 


~ 
© 


TIC stockholders minute book. 


Letter of 5/16/66. Teledyne (or Singleton) 
to TIC (Taber). 


Letter of 3/28/67. TIC (Hildebrandt) to Bank of 
America - Encl. Teledyne Cert. for 41,475 sh. 
with auth. to reissue. 


tw 
~~ 


Teledyne cert LU 2200 for 41,475 sh. 


Letter of 1/6/67. MBM&B to Liberty National Bank 
(signed by Taber, TIC- Himmelfarb and D'Angelo) - 
Del. 3,525 sh. of Teledyne to be held in accord 
with Pledge Asrcement of 12/8/66. 


Letter of L/7/67. Tic (Parer) to Lank of 
Imerice. = Encl. Toledyne cert LU 223k Lor 


35,07° with instructions te reissue 


Lette> of 1:/11:/657. amends letter of !\/7/67. 


5/16/67 letter. MBM&B to Marine Trust (Lansberry) 
- Encloses Teledyne cert LU 2509 for 2, 765 shares 
for Himmelfarbd. 


Teledyne Cert. LU 2254 for 38,975 shares. 


Letter of 5/16/67. MBM&B to Manasen - confirms 
convergations ebout his Teledyne stock. 
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Ss eerie ET A. Pert emrpe een 
For In 
Ident. Evid. Description 


Letter of 5/16/67. MBM&B to Hildebrandt - 
Confirms conversations about his Teledyne 
stock. 


Letter of 5/12/67. MBM&B to W. Greatbatch - 
Exel. Teledyne Cert. for 325 shares. 


eeeceeeecneneneeseteOe LLC LL LLL, 


Letter of 5/16/67. MBM&B to R. Halverson = 
Encloses Teledyne Cert for 109 shares. 


NN CL LC LOD 


Letter of 5/16/67. MBM&B to Betty Rhoades - 
Encloses Teledyne cert for 109 shares. 


wa LN AMMAN EL LLL LLL LLL LOLA LLL 
Letter of 5/16/67. MBM&B to Cox:& Co. c/o 
Marine Trust Company - Encloses Teledyne cert 
for 549 shares (Est. of M. Preker). 


CL LCL LC LLL CL CC, 


Letter of 3/1/67. Teledyne (Michos) to Bank 

of America - Instructions to issue 39,000 shares 
to TIC end balance to Sara Williams as Ex. of 
estate ci L. Barker. 

Memo from Marine Trust (Lansberry) re issue 

of 7,100 TIC shares to Himmelfarb and TIC cert 
139 (7,100) to Himmelfarb 


TIC Cert #140 to D'Angelo - 7,000 


Letter of 5/31/67. MEM&B to Atty. Ambrusko - 
Enctoses Teledyne certs for 109 and Sy shares. 


Letter of 5/18/67. MBM&B to attorney A.DeMarie - 
Numerous remarks concerning D'Angelo end Daycon 
shares of Teledyne 


Letter of 5/19/67. Dixon, DeMarie et al to 
MRBM&B - Letter of insiructions concerning issuance 
of D'Anrelo and Daycon shares of Teledyne 


Letter of 5/29/67. DeMaria to M&? Trust Co. = 
Advises that negotiations are underway with C. 
MeDonough for issuance of Teledyne stock to 
D'Angelo and Daycon. 


Letier of 6/1/67. DeMarie to McDonough - Encloses 
TIC cert BlyO0 for 7,000 shares - demands Daycon 
stock be substituted for D'Angelo stock under 
pled e agreement, 


Letter of 6/5/67. MBM&B to Deifarle - Advises 
D'Ancelo's stock has restrictions and will not be 
| peleased wntil so authorized by Bledyne. 


ramen ee coer 


Sta 


Notice of Motion by Pizintiff For an Order, Persuant 
to Rule 60(b) F.R.C.P. Vacating Judgment 
of Dismissal. 
expres, Sn Se a pare erent mmo mmnneere 
Exhibit For In 
Number Ident. Evid. Description 


Comparative Financial Statement of TIC 1961-1964 
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a 
' 


Stock record book of TIC (Class B)-. 
Stock record book of TIC (Class A). 


Letter of 1/3/67. MBM&B to Bank of America - 
Encloses Tel3dyne cert for 45,000 - Req. 2 
cert. (one for escrow) 


Teledyne cert LU 2074 - 45,000 shares, 


Promissory note 7/7/66 - To E. Himmelfarb by TIC 
for $29,000 - check to Himmelfarbd 8/26/66 for 
$29,000. Check voucher. 


Promissory note to Manasen by TIC 6/3/66 - 
$45,000. Promissory note to Himmelfarbd by 
TIC 6/3/66 - $100,000.00 


Promissory note TIC to Manasen 3/3/66 - $45,000 
Check to Manasen 8/26/66 --$1,5,000 
Check voucher 


Check (Manasen) on Banco De Comercio to Taber 
Inst. $45,000. Check on Banco De Comercio to 
TIC $100,000 (Himmelfarb). 


Letter of 4/25/66. MBM&B to TIC - Encloses copy of 
proposed escrow agreement Marine Trust). 

Letter of 4/18/66. MBM&B to Sweet - Encloses 
second orge of release and agreement 
Pledge ani Irrev. Proxy Security Agreement (TIC and 
Marine Trust) 5/9/66. 


TIC check to Less for $141,000 (Cancelled check). 
TIC denosit slips for $141,042.58 and $926.09 
Journal entries. 


Letter of 7/25/66. TIC (Hildebrandt) to MBM&B - 
Advises of borrowing from Manasen and Himmelfarbd. 


Letter of 5/u/66. MBM&B to TIC ~ confirms closing 
of Less deal with complete detaila 


Exhibic 
Number 


57 


58 
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to Rule 6b) F.R.C.P. Vacating Judgment 
of Dismissal. 


Description 


2 


Letter of 4/25/67. Kaufman to Michos - encloses 
affiliates letters for Himmelfarbd, Manasen 
(Release of indebtedness letters for Himmelfarbd and 


Manasen) 


Book containing plan of reorgenization and 
agreements and exhibits TIC and Teledyne 


Book containing closing documents 1-15. 


Draft #2 of Plan of Reorgarization. 


Draft #3 of Plan of Reorganization. 


Contract between Daycon In. Ass.Inc. and 
TIC 2/-/65. 


Letter of 4/6/65. D'Angelo (Ex. VP of TIC) 
to JPH. 


Ovtion letter dated 6/11/66 - D'Angelo exercises 
option (Ex.18) to ~urchase 7,000 shares of TIC at 
$10. a8 per acreement of May 19, 1966 (EX. P.18) 


Letter of 12/7/66. MBM&B to Taber, Manasen and 
D'Angelo - Encloses copy of rledge agreement. 


Letter of 12/13/66. D'Angelo to MBM&B - Enclcses 
signed pledze agreement. 


Letter of 7/12/66. Irell and Manella to Taber and 
D'Angelo - Encloses 5 copies of plan, etc. = also 
ref. to pledge agreement. 


Letter of 7/22/66. Irell and Manella to D'Angelo ~ 
Enclosed 2 copies of pledge acreement. 


Pledge Arreement - Draft 7/21/66 = Unsigned. 


Pledge Agreement - undated and unsigned. 


ae 
ne 


Exhibit 
Number 


~ 
~ 


~ 
N\ 


@ 
Ld 
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For Ia 
Idenc. Evid. Description 


Indemnity Agreement ~ undated and unsipned 


Letter of 12/8/66 ~ S. Letts to D'Angelo 


Letter of 12/30/56 D'Angelo to McDonough - 
Instructions on issuing Teledyne stock. 
Summons and complaint - D'Anzele vs. TIC. 
Draft of Pledge Agreement - kec'd 11/11/66 
Letter of 5/3/66 - Bartlo to D'Angelo 
Letter of 4/1/66. Dr. Singleton to D'Angelo 
Letter of 5/13/66. Irell and heselie. 
D'Angelo cancelled check for $70,000 to TIC 
Letter of 5/24/66 TIC to 

Letter of 5/24/64 TIC to Irell and Manella 


of 6/9/66 Irell and Manella to D'Angelo 


of 6/25/66 D'Angelo to attorney Courhly 


.of 7/22/66 Goughly to D'Angelo 


Exhibit 
Number 


. 85 
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For 
Ident. 


Ta 
Bwid. 


eS 


Cc. McDonough 


of Dismis-al. 
Description 


Letter of 6/3/67 Daycon (Dtangelo) to MBM&B 


nl 


Letter of 6/5/-- MBM&B to D'Angelo 


History sheet - Marine 
Collateral card 


Ledger sheet 


Bartlo telephone memo. 

Bartlo handwritten notes. 

Be tlo handwritten notes. 

Letter from D'Angelo te Bertlo dated March 15, 1966 


Agreement between Daycon and Bartlo 


Letter from Irell and Manelle to MEM&B 5/24/66 


Memo of C.NcDonough re; meeting with JPH, DLS, 
EIM 7/14/65 


Folder with 6 yellow sheets containing memo of 


Letter from attorney Michos to Liberty Bmk 6/11/69 
re: stock security escrow 


EE 


Exhibic 
Number 


99 


w 
J 
oO 
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For 
Ident. 


2 
: 5 


Description 


eon 


Letter from HHS&G to McDonough 4,'\ 4/66 re: 
purchase of Less stock 


Our copy of P. 99 with notes in max gin 


Letter from MBM&B 15/66 re: draft of 
proposed release 


Letter to MBM&B i/20/66 enclosing documents 


Letter to MEN&S 4/22/66 snciosing documents. 


er ae 


Letter from MBKEKR to DLS 5/19/66 
3 page draft (yellow freeharn’) of release 
Proposed release from JFL 


ene 


File of MEM&B - 2 yellow sheets and 1 2-pace 

typed document - re: further release 

Letter from MBM&B to Kaufman 7/20/66 
7/28/66 
9/6/66 


Letter of 12/13/66 MRM&B to Kaufman 


Letter from MRM&B to Koufman 4/18/67 
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to Rule 60(b) F.R.C.P. Vacating Judgment 
of Dismissal. 


For In 
Ident. Evid. Description 


ne 
Letter from MBM&B to Liberty National Bank 10/16/67 
Letter from Daycon Investors to MBM&B 12/13/66 


Letter from TIC to MBM&B 4/16/69 


———= 


Letter from D'Angelo to MBM&B 12/13/66 
Letter of 5/14/69 MBM&B to Attorney Jon Bank. 


Letter of 5/23/69 Teledyne Inc. (Atty. J. Bank) 
to MBM&B. 


Letter of 5/28/69 Hildebrandt to Bank of America 


AT 


10/1/70 Cont. C. McDonough 
"Proposed Redraft of Pledge Agreement 
(DtAncelo draft of same) 


Letter fro I and M to MBM&B 7/28/66 
Letter from I and M to ¢.J. McDonough 6/9/66 


Letter from C.J.McDonough to Atty. S. Letts 
12/1/66 


a 


Letter ‘=. a MBM&B to Keufman 7/25/66 


Letter fror MBM&B to Kaufman 8/3/66 


Bill of Sale (unsirned copy) (nart of Ex.59? 
closing documents). 


ee 


Exhibit 
Number 


126 


Ler 
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of Dismissal. 


For In 
Ident. Evid. Description 


Letter from MBM&B - opinion letter - closing 
document 12/30/66 


Affiliates letter signed by Himmelfarb 12/30/66 
Addressed to Teledyne Ex. S. annexed to agreement 


Letter of 2/16/67 (5 vases) - from MBM&B to 
Kaufman 


Receipt signed by Manasen for Teledyne cert. 
5/11/67 


Tyvewritten sheet of Taber stockholders. 
Taber stock cert. #B139 - Erwin Himmelfarb 


Marine Trust sheet - Re: Himmelfarbd stock 
7,100 sheres. 


Receipt signed by Atty. Dearie of Teledyne cert 
for D'Angelo and Daycon 


Nitice and Inst. to Taber «tockholders 4/10/67 


Letter of 5/12/67 TIC to McDonough 


Taber stock cert. #B 140 - D'Angelo 7,000 
shares 5/16/67 


Letter of 4/4/67. MBM&B to Bank of America (draft 
- not mailed) See p. 24 


Ploadings in Sara Williams cnse A-SiSC 4/20/66 
B = Amend S&C 8/17/66 C - Answer to Amend C 
D - Ans. to Orir. S&C McD - Ok note 


Two copies of 4 nnze draft - Escrow Asreement 
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te Rule 60(b) F.R.C.P. Vacating Judgment 
of Dismis:al. 


Exhibit For In 
Number Ident. Evid. Description 
SS eae 


2140 3 yellow sheets and C. McDonough notes of 
agreement. 


Audited financial statements of TIC 1964 by 
Ernst & Ernst. 


Letter from MBM&B to Liberty National Bank 
and others (extending pledse to end or 
actions) 12/6/68 


5S yellow sheets containing notes of C.J. 
McDonough re: conv. with attorney for 
Teledyne 


——  ————— 


2 yellow sheets containin; notes of C.J. 
McDonough 


1 yellcw sheet (notes py C.J.McD) 10/20/66 
conf. with D. Sweet (see vd. 104) 
Ex. A.O - signed by Himmelfarb. 


Teledyne Inc. - Negotiating Permit 5/6/66 


McD. draft 12/1/66 and a¢dendum (5 Pages) 


rr 
Keufman changes to McD. draft of addendum 12/6/66 


Closing memorandum (4 vaces) Teledyne-TIC with 
notes by C.J. McD. 12/30/66 


Draft of vledge acreement (same as P.69) 
with notes by C.J.McD. 


Draft of Piedge Arreoment (later draft of P.151) 


eee 


areft of pledge acreement (note 8/8/66 ~ 
copy to L. Borins). 
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Exhibit 
Number Description 


154 Letter to Atty. Ross Runfola from ©.J. McD, 
enclosing pledge agreement 8/9/66 


155 Letter to D'Angelo from C.J.McDonough enclosing 
pledge asreement - 8/9/66 

156 Note 1 white sheet - by C.J.MeDonough - 
re: Teledyne to keep TIC profit sharing. 


TIC memo signed by R.F.Taber 1/9/67 ~ to 
} all emnloyees. 


of 4 yellow sheets with no. 
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Less v. Taber Instrument Corp. t « 
Civ-67-182 Om Pua ha 


Bxhibit For le 
Wuaber ident. Bvid. Description 


Bill dated August 1, 1960 to Buffalo 
Launch Club. 


CD 
Letter from at «0 Martini & Rossi dated 
May 24, 1966 

Letter from Less to Red Parnesworth dated 
Mey 19, 1964 

—_ TT 


Letter from Martini & Rossi to Less dated 
July 2, 1964 


Letter from Less to Martini & Rossi dated 
June 29, 1964 


aecenonter emesis 


Letter from Less (handwritten) to Red 
Petros 


eo gi signed by Ralph Taber dated January 7, 


Memo from Ralph Taber dated January 13, 1965 


o page Ad for Viatran Pressure Transducer, 
published 5/15/65 


tag Pressure Transducer published September, 


Exhibit 
fuaber 


~ 
w 


~ 
Ce 
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of Dismissal. 


edge ee eee - _— sa ” a 


Description 


rs | 


racer to Taber from Less dated February 3, 
Reisase signed by TIC end Ralph Taber 

1l shecks, 1 charge slip 

TIC memo dated February 18,. 1965 

15 checks dated 1964 

16 checks dated 1965 

Checks dated 1962 

Viatran business certificate 

Letter from C,H&H, to TIC dated April 7, 1965 
Letter from TIC to Heffernan dated April 1, 1965 
Letter from C,H&H to TIC dated April 5, 1965 
Letter from C,H&H to TIC dated March 31, 1965 


Memo dated April 13, 1965 


Letter from C,H&H to TIC dated April 16, 1965 
(Same as Pltf's Exhibit 6) 
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to Rule 6X(b) F.R.C.P. Vacating Judgment 
of Dismissal. 


Yor In 
Ident, Evid. Descriptioa 


Letter from TIC to Heffernan dated April 2h, 
1965 (Same as Pitf's Exhibit 7) 


— rl 
TIC to Heffaérnan (letter) dated May 6, 1965 


———— el 


Sweet memo dated November 3, 1966 


Pinder's Fee agreement between Joseph 
D'Angelo and TIC re Condec 


(Fairchild Camera dccument) Telephone 
message from Joseph D'Angelo to Ralph F. 
Taber, July 21, 1966. 


(Fairchild Camera document) D & B report on 
Fairchild Camera, October 31, 1966 


: | 


(Fairchild Camera document) Copy of page 
oor maga,ine "Technology Week", July 8, 
1 


Letter from James P. Heffernan to TIC, 
April 30, 1965 


Letter from Ralph F. Taber to Charles 
McDonough, May 10, 1965 


Bw w 
~s oa 
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EREIB TI Ss 


Plaintiff's 
No. Nature Identificatipn 


Le Document 


2. Yellow sheet containing hand- 
written notes by Mr. McDonough 


Letter from Taber Instrument 
Company to Mr. McDonough 
Stock Record Book, Class "A" 
stock, of Taper Instrument 
Corporation 


Duplicate-original of Release 
by Mr. Raab to Taber Instrument 
Corporation 


letter from Mr. McDonough to 
Mr. Kaufman, dated 6-20-66, 
which is also Exhibit 107 in 
the Less action 


Stipulation of “iscontinuance, 
dated 5-26-66 


CARMEN & DEPAOLO. STENOGRAPHER. BUFFALO 


Notice of Motion by Plaintiff For an Order, Pursuant 
to Rule 60(b) F.R.C.P. Vacating Judgment 
of Dismissal. 


Witness 


Junia E. Raab: 
Examination by Mr. McDonough 
Examination by Mr. Hitchcock 
Examination by Mr. McDonough 
Examination by Mr. Hitchcock 
Examination by Mr. McDonough 


EXHIEBITS 
Defendent 
Neture 
Voucher from check issued to Mr, 


Raab, dated 6-2-66 for the Retire- 
ment Account 


Voucher from check from Taber 
Instrument, dated 4°2-66, for 
payment of the 600 «hares of stock 


CARMEN & DEPAOLO STENOGRAPHER, BUFFALO 
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to Rule 60(b) F.R.C.P. Vacating Judgment 
of Dismissal. 


OFFICE OF T:iE CLERK 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 
UNITED STATES COURTHOUSE 
NIAGARA SQUARE 
BUFFALO, WN. Y. 14208 


May 1, 197) 


Mr. David Le Sweet, Atty. Mr. Ross Le Runfola, Atty. 
1202 Marine Trust Bldg 1360 Statler Hilton Hotel 
Buffalo, N.Y. 14203 Buffalo, NeY. 14202 


fir. Charles J. McDonough, Atty. Mr. Edward D. Siemer, Atty. 
930 Walbridge Bldg. 2200 Erie County Bank Bldg. 
Buffalo, N.Y. 14202 Buffalo, N.Y. 02 


Mr. Robert M. Hitchcock, Atty. Mr. Herold J. Boreanaz, Atty. 
3400 Marine Midland Center 736 Brisbane Bldg. 
Buffalo, WeY. 14203 Buffalo, N.Y. 14203 


Re: Civ-1967-182 Joseph F. Less vs Taber Inst Co, et al 
Civ-1967-190 Junie EZ. Raab vs. Taber Inst Co, et al 


Gentlemen: 


On April 29, 197}, the court held @ meeting with the attorneys 
for the parties in this action. It appears that Charles J. McDonough» 
attorney for The Taber Instrument CoéWarren J. Hildebrandt ,will be 
an important witness during the trial of this case. For that reason, 
4n the court's opinion, he will not be able to serve as trial counsel. 
The court directs thet he discuss this matter with his clients as 
soon as possible so that substitute trial counsel may be obtained. 


Another attorney in hie firm will be substituted for Mr. Robert 
Hitchcock. 


Further proceedings are adjourned until June 3, 1974 at 2:00 P.M. 
to set a trial date. 


Very truly yours, 
JOHN K. ADAMS, Clerk 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


Plaintiff 
CIVIL ACTION 
1967 - 199 
TABER INSTRUMENT CORPORATION, a New York 
corporation, RALPH F. TABER, JOSEPH P. 
D'ANGELO, also known as FRANK WEBER, 


BENJAMIN MANASEN and WARREN J. 
HILDEBRANDT 


Defendants 


STATE OF NEW YORK 


COUNTY OF ERIE 


JAMES P, HEFFERNAN, being duly sworn deposes 


1, I am an attorney and member of the firm of 
Heffernan, Sweet & Murphy, attorneys for plaintiff and am 
familiar with the facts and circumstances of this action and 
the action , Joseph F, Less vs. Taber Instrument Corporation, 
et_al, Civil Action 1967-182. 

2. I make this affidavit in support of plain- 
tiff's motion for relief from the judgment of dismissal entered 
November 25, 1975. 

3. I have read the affidavits of David L. Sweet, 


sworn to December 15, 1975, and David E. Montgomery, sworn to 


December 9, 1975, and deponent concurs with each and every 


averment made in the aforementioned affidavits. 
4. Deponent urges that the Court take into par- 


ticular account, in considering the instant motion, the fact that 
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counsel for all the parties, and the court itself, consistently 
conducted the litigation under the belief and expectation that 
if the two actions were not to be tried jointly or consolidated, 
then the Less case , because of its magnitude, was the case in 
which to thrash out and determine the issues common to both 
actions. This was specifically acknowledged by Charles 
McDonough at the February 1973, conference before Magistrate 
Maxwell, which deponent attended along with /fr. Sweet, and, I 
am informed, »y substitute counsel for !ir, McDonough at the June 
1974, meeting before the court, and again at the larch 19, 1975, 
proceedings before the court, as set forth in the transcrint of 
that proceeding. 

5. Contrary to the statement on page 14 of the 
decision that on numerous occasions the court warned plain- 
tiff's counsel that failure to prepare could result is dismissal, 
deponent was not made aware in the course of this litigation of 
any such threat of dismissal. 

With regard to the appearance of the Raab 
case on the dismissal calendar in March 1970, I answered the 
call and informed the court that extensive discovery had been 
taken in the Less case concerning matters common to Raab, a 
companion case; the court directed that a progress report be 


submitted on June 12, 1970, and in compliance therewith I sub- 


mitted a further written report on that date, a copy of which 


is attached hereto as Exhibit "1", confirming the relationship 


of the two cases and advising as to the progress of discovery. 
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I was under the impression that the court considered said re- 
ports satisfactory, since I received no indication to the con- 
trary. 

Thereafter, in addition to actively seeking 
to complete our own discovery we prompted the taking of the 
deposition of plaintiff Raab by the defendants, as is shown by 
the memorandum of my telephone call to Mr, McDonough on 
August 20, 1970 ( Exhibit "2" attached hereto) and my letter to 
him dated September 22, 1970 ( Exhibit "3" attached hereto). 

6. As to the matter of filing of a pretrial 
statement, it has been deponent's experience that although the 
pro forma order which accompanies notices of pretrial states that 
such a statement is to be submitted in advance of the conference, 
upon explanation to the court or Magistrate that the case is 
not ready for final pretrial because of such matters as the 
taking of additional discovery, the filing of the pretrial 
statement is postponed, without penalty or prejudice to any 
of the parties. That is what took place in this litigation, 
and after the defendants had completed their discovery and the 
two cases were set down for final pretrial conference in 
February 1973, pretrial statements on behalf of the plaintiffs 
and defendants were duly filed, 

7. With regard to the matter of our filing 
of the early nctes of issue in both cases, neither opposing 


counsel nor the court was ever misled by this, for at the 


ensuing calendar calls we joined with opposing counsel 
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in informing the court that the cases were not yet ready because 
of the need of further discovery by both sides. 

8. Deponent and Mr. Sweet discussed this 
matter with Magistrate Maxwell following receipt of the court's 
decision granting the judgment of dismissal, and deponert agrees 
that upon a hearing, Magistrate Maxwell's testimony would es- 
tablish full and diligent compliance of the plaintiffs with 
pretrial procedures and requirements, all as more fully enumerate 
in the affidavit of Mr. Sweet submitted herewith. 

9, Deponent urges most strenuously that to 
allow the judgment of dismissal to remain in effect would be a 
miscarriage of justice and would work undeserved hardship upon 
the plaintiff Raab , who has a meritorious cause which should 
be determined on its merits. 


\ 


f 
Be ar 
Aa: oe ro Ge eel 


James P. Heffernan 


Pe oe eed 


Subscribed and sworn to before 


_ me this 15th day of December,1975 
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June 12th,1970 


Hon. John T. Curtin 

United States District Court 
U.S. Court House 

Buffalo, New York 


Re: RAAL vs. TABER INSTRUMENT CORP., et al 
Civil No. 1967-190 


Dear Judge Curtin : 


This case appeared on the dismissal calendar 
call on March 13th,1970. we reported to you briefly on 
the status of the case and you instructed us to file a 
written report of progress in the case on June 12th,1979. 


RAAB vs. TABER INSTRUMENT CORP. is a companion 
case to LESS vs. TABER INSTRUMENT CORP. Both plaintiffs 
sue for rescission of the sale of their stock in Taber 
Instrument Corporation, claiming violations of S.E.C. 

Rule 10b-5 by reason of failure of ths defendants to dis- 
close pending negotiations for the acquisition of Taber 
Instrument Corporation by Teledyne Corp. at a much higher 
price than they were paid for their stock. 


i with respect to the evidence common to the 
' Claims of both the plaintiffs, 1.e., the circumstances 
,surrounding the negotiations for the acquisition of Taber 
Instrument Corporation by Teledyne, we have taken extensive 
discovery by way of examination before trial of Taber 
Instrument Corporation and its officers and directors 
pursuant to notices which we issued in the LESS action. 


with respect to the negotiations for the pur- 
chase of the stock of the plaintiff RAAB, and the affirmative 
defenses interposed as to his claim, we served a notice to 
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Hon. John T. Curtin Psge Two 


take the examination hefore trial of Mr. Charles McDonough 
who, we are informed, conducted said negotiations on behalf 
of the defendants, and subpoenaed Mr. McDonough to attend. 
This examination was scheduled for May 29th,1970, which was 
the adjourned date for the completion of his examination 
before trial in the Less case, which had been adjourned 
from time to time because of Mr. McDonough's engagement 

in other matters. Shorly before May 29th, 1970, these ex- 
aminations were postponed at Mr. McDonough's request be- 
cause of his engagement in a trial in Supreme Court, Erie 
County. They were rescheduled for Monday, July 13th,1970, 
which Mr. McDonough informed us was the earliest that his 
other commitments would permit. 


fhe Raab suit is being actively and diligently 
prosecuted, and we will have both it and the Less suit 
brought on for trial at the earliest possible date. 


very truly yours, 


HEFFERNAN, SWEET & MURPHY 


By : 
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- MEMO 
TO :D. L. SWEET 
E. J. MURPHY 
FROM : J. P. HEFFERNAN 
Re: RAAB vs. TABER, et al 


Mr. Raab called me today and said that there is a 


possibility that he might take a position on the west 


coast permanently and if it comes about he will be leaving 


here within the next six to eight weeks. 
I called Charlie McDonough and told him that if he 


wanted to take Raab's deposition, he should do it promptly. 


August 20th,1970 
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September 22, 1970 


Charles McDonough, Esq. 
930 walbridge Building 
Buffalo, New York 14202 


Re: Less vs. Taber, et al 
Raab vs. Taber, et al 


pear Mr. McDonoughs 


This will confirm today's conversation with you in 
which we rescheduled for Thuraday, October 1, 1970, at 10:00 
A. M., the taking of Mr Raab’s deposition and the completion 
of your examination. 


As we have advised you earlier, Mr. Raab will very 
shortly be moving to the West Coast permanently and we cannot 
assure his presence here for the taking of his examination 
beyond next week. 


Very truly yours, 


HEFFERNAN, SWEET & MURPHY 


By? 


DLS 398 
CCs Robert M. Hitchcock, Esq. 
Harold J. Boreanaz, Esq. 
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UNITED STATES DISTRICT COURT 
WESTER! DISTRICT OF NEW YORK 


JUNIA EE. 
Plaintiff A AFFIDAVIT 
~Vs- Civil 1967-190 
SABER INSTRUMENT CORPORATION, a New York 
corpcration, RALPH F. TABER, JCSEPH P. 
D'ANGDSLO, “Also known as FRANK WEBER, 
BENJAMIN MAMASTN and WARREN J. 
HILDEBRANDT, 


Defendants 


STATE OF N&W YORK ) 


SSes 


COUNTY OF NW VORK ) 


DAVID E. MONTGOM"RY, being duly sworn, deposes and 


1. I am an attorney and a member of the firm of 
Sacks, Montgomery, Molineaux & Pastore, 437 Madison Avenue, 
New York, New York, and I was trial counsel for plaintiff in 
the action Joseph F. Less v. Taber Instrument Corp., et al., 
Civil Action No. 1967-182 ("the Less case"). 

2. make this affidavit at the recvucst of counsel 
for plaintiff, in this action ("the Raab case") in connection 
with plointiff's motion for relief from the judgment of 
dismissal entered on November 25, 1975. 

3. f was retained as trial counsel in the Less 
case in February, 1974. At the next call of the action or 
April 29, 1974, Mr. Sweet and I indicated that we were ready 
for the scheduling of a trial date. However, the case was 


adjourned because the attorney for several of the defendants 
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had to withdraw because he would be a material witness at the 


trial. No adjournment was ever requested on the ground that 
I needed time to familiarize myself with the case. In my 
opinion, my retention as trial counsel was timely and proper 
and, to my knowledge, n> delay resulted from the timing of my 
retention. 

4. In the course of my preparation of the Less 
case for trial, I carefully reviewed all of the depositions 
taken in both the Less and the Raab cases. The depositions in 
the Less case relating to the negotiations between Teledyne 
and Taber Instrument (e.g., depositions of Taber, D'Angelo, 
McDonough, Hildebrandt, Till and Manasen) are crucial to the 
issues in the Raab case. Furthermore, the depositions in the 
Less case relating to the negotiations of various parties 
with Joseph Less for the purchase of his stock (e.g., depo- 
sitions of Taber, D'Angelo, Hildebrandt, Bartlo, Manasen, 
McDonough, Less, Till, Murphy and Sweet) are also important. 
and relevant to the Raab case since the sudden interest and 
activity of the Taber Instrument insiders in buying Less' 
stock is a strong indication that the Teledyne/Taber Instru- 
ment negotiations had indeed reached a significant stage hy 
the Spring of 1966. In my opinion, all of the depositions 
taken in the Less case are relevant to the issucs in the Raab 
case and are important and necessary to the proper pre-trial 


preparation of the Raab case. 


Sworn to before me this 
9th day of December, 1975. 


Girt Coe" sal a ee 
Lomm 2.00 “earn March 39, 1977 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


ASRS 8 RE ER RRS OS A SICA RS A" AS RR AS TES TIERS A RS 


JUNIA E, RAAB 
Plaintiff 


CIVIL NO, 1967 - 190 
~vs- 


TABER INSTRUMENT CORPORATION, a New York NICE OF APPEAL 
corporation, CINDY R, TABER and MARINE 

MIDLAND WESTERN, EXECUTORS OF RALPH F,. 

TABER, DECEASED, JOSEPH P. D‘ANGELO, 

also known as FRANK WEBER, BENJAMIN 

MANASEN and WARREN J. HILDEBRANDT 


Defendants 


eA a RRM ICE BNE ERR CR, SC ERR 


Notice is hereby given that Junia E. Raab, plaintiff 


above named, hereby appeals to the United States Court of Appeals 


for the Second Circuit from the final judgment entered in this 


action on the 25th day of November, 1975. 


Dated : December 23rd, 1975 


Attorneys for Plaintiff 
1202 Marine Trust Building 
237 Main Street 

Buffalo, New York 14203 
Telephone (716) 854-5960 


TO: 


JOHN K. ADAMS 
Clerk of the Court 


FALK, SIEMER, GLICK, TUPPEN & MALONEY 
Attorneys for Taber Instrument Corporation 
and Cindy R. Taber and Marine Midland Western, 
Executors of Ralph F. Taber, beceased 

2200 Main Place 

Buffalo, New York 14202 


PHILLIPS, LYTLE, HITCHCOCK, BLAINE & HUBER 
Attorneys for Joseph P. [ ‘Angelo 

3400 Marine Midland Center 

Buffalo, New York 14203 


Adg 
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November 25, 1975. 


BRENNAN, CALLAHAN, TESSEYMAN, ZELMAN & RUNFOLA 
Attorneys for Benjamin Manasen 

1360 Statler Hilton 

Buffalo, New York 14202 


HODGSON, RUSS, ANDREWS, WOODS & GOODYEAR 
Attorneys for Warren J. Hildebrandt 

1800 One M & T Plaza 

Buffalo, New York 14203 
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Defendants’ Memorandum oi? Points and Authorities In Opposition to 
Plaintiff's Motion to Set Aside Judgment of Dismissal. 


In the 
UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF NEW YORK 
JUNIA E. RAAB, 
Plaintiff, 
v. 
1967-190 

TABER INSTRUMENT CORP., et al. 


Defendants. 


DEFENDANTS' MEMORANDUM OF POINTS 
AND AUTHORITIES IN OPPOSITION TO 
PLAINTIFF'S MOTION TO SET ASIDE JUDGMENT 


This is an action brought under Section 10(b) of the 


Securities Exchange Act of 1934, 15 U.S.C.§78i(b), seeking 


equitable relief in the form of recission or, in the alternative, 


money damages. 

The complaint was filed on May 10, 1967. On Aprii °9, 
1975, almost exactly eight years later, plaintiff had not yet 
brought the case on for trial and defendants moved to dismiss 
under Rule 41(b) of the Federal Rules of Civil Procedure on the 
grounds that plaintiff had failed to prosecute the action within 
the meaning of the Rule and that irreparable injury to defendants — 
had occurred during the period of plaintiff's delay. 

The Motion to Dismiss was granted on November 25, 1975 


r and the clerk was directed to enter judgment against the 
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plaintiff, in favor of all the defendants, dismissing the 
complaint. The clerk entered the judgment on the same day and 
served a notice of entry together with a copy of the judgment 
on all parties. 

Plaintiff has moved to set aside and vacate the 
judgment entered in this case and to restore the case to the 
calendar for trial. Plaintiff bases this motion on the pro- 
visions of Rule 60(b) of the Federal Rules of Civil Procedure 
and the general power of the court to correct errors and do 


justice. Plaintiff claims that the facts upon which the 


decision is based could not properly be found by the court 


because they are in direct conflict with the record, are not 
supported by the record, and are not established by sworn 
testimony at a hearing before the court. 

Defendants oppose plaintiff's motion on the grounds 
that: (1) this court lacks jurisdiction to grant the relief 
requested because of the pendency of an appeal; (2) the issues 
raised by plaintiff go to the weight and interpretation of the 
evidence and are appropriate for appeal, not rehearing; (3) 
plaintiff has not made an adequate showing under Rule 60(b); 
and (4) plaintiff has not controverted any of the alternate 


grounds supporting the dismissal. 
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STATEMENT OF FACTS 


! In order to address the procedural and substantive 

il 

issues raised by plaintiff's Motion to Set Aside the Judgment, 

hs 

-it is necessary to review briefly the procedural context in which 


‘the Motion to Dismiss, which resulted in the judgment which plain-- 


4 
| tifé now challenges, was made, argued and decided. 


i The court's order dated June 14, 1974 reflected the 


‘ 


“agreement of counsel that the case entitled Less v. Taber Instru- 


‘ment Corp. should proceed first and that proceedings in this case, 


i| Raab v. Taber Instrument Corp., would be deferred until after the 
cat ae ay 

li Less trial. This scheduling was necessary because many of the 

| same counsel were involved in the Less and Raab matters and it 

‘was not p’actical to have the two matters proceeding simultaneous-: 
fs 

The Less case was settled on November 8, 1974, and by 

il terms of the court's previous order, proceedings in the Raab 

\| case were to begin again. At the hearing before the court on 

| the settlement of the Less case, the Raab matter was discussed 

\i briefly and defendants indicated that further discovery would be 

|| required. The parties recognized that settlement negotiations 

i with respect to the Raab case might be productive, and that some 

\ pie should be devoted to pursuing a settlement. 

! On several occasions counsel for some of the defendants 


| urged that plaintiff make a settlement proposal within the 


ii framework of the Less settlement. In January, 1975, plaintiff 
i, papas as 


=. 
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made a proposal that was rejected by defendants. Thereafter, 
plaintiff's counsel asserts that he contacted the clerk and 
asked that a pre-trial conference be scheduled before the court. 
In any event, on February 13, 1975, by notice to all counsel, 
a pre-trial conference was set for March 19, 1975. 

A transcript of the conference proceedings is attached 
to the Sweet Affidavit of December 15, 1975 as Exhibit A. 
Following that conference, on April 1, 1975, the court issued 
an order setting a timetable for completion of discovery. 

Defendants reviewed the case in preparation for dis- 
covery and came to the conclusion that the long delay in prose- 
cuting the case had prejudiced gravely both discovery and fur- 
ther trial preparation by the defendants. On April 29, 1975, 
defendants Taber Instrument Corp. and the Estate of Ralph Taber 
filed and served on counsel for all other parties. a Motion to 
Dismiss and a Motion to Adjourn Discovery Schedule. The Motion 
to Adjourn Discovery Schedule was granted by order of the court 
dated May 1, 1975. 

Defendants served, with the Motion to Dismiss, a 37- 
| page memorandum and a nine-page affidavit explaining fully the 


factual and legal grounds for the Motion to Dismiss. By letters 


i dated May 1, 1975, May 2, 1975, and May 5, 1975, defendants 


Hildebrandt, Manasen, and D'Angelo joined in the Motion to 
: Dismiss. By order dated May 1, 1975, the court required plain- 


" tiff to serve all affidavits and memoranda in opposition to the 
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‘ Motion on or before May 12, 1975. 
When plaintiff's counsel was unable to meet this 
| deadline, counsel for defendants agreed to an extension to 
» and including May 15, 1975, even thowgh, under the terms of the 


. court's order, that extension allowed only two days for defen- 


“ dants to prepare any reply documents. 


On May 15, 1975, counsel for plaintiff responded with: 
* (1) a six page memorandum on the factual and legal issues, which 
had attached two documents as exhibits; (2) a 29-page affidavit 
| by Mr. Sweet setting out facts and attaching nine documents 
| (labelled Exhibits A-1); and (3) a three page affidavit by Mr. 
1 Heffernan attaching eight additional documents (labelled Exhibits 
_ A-H). 
On May 17, 1975, defendants served a 19-page reply 
. Memorandum that discussed the legal and factual defense raised 
by plaintiff to the Motion to Dismiss. This was accompanied by 
@ four-page supplemental affidavit. 
A hearing on the Motion was held at 11:00 a.m. on 
| May 19, 1975. At that time, both Messrs. Sweet and Heffernan 
were heard on behalf of the plaintiff, and Messrs. Hitchcock, 
" Puzak, Runfola, and Ms. Siemer were heard on behalf of the 
various defendants. Ali counsel had ample time to present their 
| arguments. 
On May 21, 1975, two days after the oral argument, 


, counsel for plaintiff filed and served two additional reply 
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| documents, responding to the a::guments made at the hearing: 
(1) an eight-page affidavit by Mr. Sweet with two additional 
documents attached; and (2) a five-page affidavit by Mr. 
Heffernan. Those reply documents were received by the court 
despite the fact that plaintiff's counsel had not sought per- 
mission to submit post-argument written responses. Defendants 
responded with a three-page letter to the court dated May 21, 
1975. 

While the Motion was pending, the court convened 
several further pre-trial conferences in order to review with 
the parties the possibility of settlement. 

The Motion was granted by order of the court dated 
November 25, 1975 and the judgment was entered on that same 
date. Copies of these documents were served on counsel for 
all parties. 

On December 16, 1975, three weeks later, counsel for 
plaintiff filed and served a Motion to Set Aside the Judgment. 


The two-page Notice of Motion was accompanied by a number of 


supporting documents: (1) an 18-page affidavit by Mr. Sweet 
* 


to which were attached 35 pages of documents (labelled 


Exhibits A-E); (2) a two-page Affidavit of Mr. Montgomery; 


*/ Exhibit C, which apparently contains copies of all the 
deposition transcripts, is not included in this number. 


-6- 
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i and (3) a four-page Affidavit by Mr. Heffernan to which were 
| attached three documents (labelled Exhibits 1-3). Some of the 
| factual assertions included in the Sweet and Heffernan Affi- 
_ davits and some of the documents attached thereto had not pre- 
viously been a part of the record. 

On December 24, 1975, one day before the expiration 
| of the time period, plaintiff filed a Notice of Appeal of the 
_ judgment entered on November 25, 1975. The Court of Appeals 
' €or the Second Circuit moved promptly to schedule the appeal. 
| By Notice dated January 7, 1976, (as amended by Notice dated 

January 16, 1976) the court set the briefing and argument 

schedule in this matter: the appellant's brief is due on March 
. 17, 1976; the appellees’ briefs are due on April 16, 1976; and 
the oral argument is set for April 26, 1976. By Notice dated 
: January 7, 1976 (as amended) a pre-argument conference has been 
i scheduled for February 9, 1976. 

As is set out more fully below, plaintiff's Motion to 
: Set Aside the Judgment should be denied because: (1) this court 

lacks jurisdiction to grant the relief requested because of the 


: pendency of an appeal; (2) the issues raised by plaintiff go to 


the weight and interpretation of the evidence and are appropriate | 


for appeal, not rehearing; (3) plaintiff has not made an adequate 


{ 
oc ES ccna Me ee | 


| */ Exhibit 1 is the same as Exhibit H to Mr. Heffernan's 
4, Aftidaviet oft May 14,1975. 


449 


Defendants’ Memorandum of Points and Authorities In Opposition to 
Plaintiff's Motion to Set Aside Judgment of Dismissal. 


| showing under Rule 60(b); and (4) plaintiff has not controverted 
any of the alternate grounds supporting the dismissal. 
i i THIS COURT LACKS JURISDICTION TO GRANT THE 
RELIEF REQUESTED BECAUSE OF THE PENDEN( 
OF AN APPEAL. 
Plaintiff delayed in filing the Motion to Set Aside 
Judgment until December 16, 1975, three weeks after the Judgment 


'was entered, even though all the facts on which the Motion is 


grounded were well known to counsel for plaintiff on the day that 


iF the judgment was entered. On December 24, 1975, one day before 


| the time period expired, plaintiff filed a Notice of Appeal. 
Plaintiff's self-imposed schedule gave this court 

i only eight days in which to consider the Motion. If plaintif£t 
had filed immediately after the judgment was entered, this court 
_ would have had nearly 30 days in which to consider this Motion. 
Once the Notice of Appeal is filed, this court sur- 

’ venders jurisdiction to the appellate court and can no longer 
act to affect the judgment under Rule 60(b). As Moore points 


out: 


[T]he general rule is that when an appeal is 
taken from the district court, the latter court 
is divested of jurisdiction, except to take 
action in aid of the appeal, until the case is 
remanded to it buy [sic] the appellate court. 
Hence during the pendency of an appeal it is 
generally held that the district court is 
without power ... to vacate, alter or amend 

the judgment under Rule 60(b), whether the 
60(b) motion is made prior to or after the 
appeal is taken, except with permission of the 
appellate court. J. Moore, Federal Practice 

q 60.30 [2] (1975). 
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; That rule is followed by courts in this Circuit. Earle v. Unites | 
States, 152 F. Supp. 554 (E.D.N.Y. 1957); Frasier v. Public Serv. | 
} Interstate Transp. Co., 254 F. 2d 132 (2d Cir. 1958); Freedman v. | 
| Guarcess Beleneific Core, 180 ©. Shop. 366 (6.0.0.9. ; afta, 
248 F. 2d 274 (2d Cir. 1957); Ritter v. Hilo Varnish Co., 186 

\ F. Supp. 625 (S.D.N.Y. 1960); Daniels v. Goldberg, 8 F.R.D. 580 
(S.D.0.Y. 1946), aff'd... 173 F. 24 Fil (28 Cir. 1949). 

Plaintiff must move in the appellate court to permit 
this court to consider the 60(b) motion. The standard used by 
the appellate court in considering such a motion is quite strin- 
| gent. It must appear that, if leave is given, the trial court 


| might properly grant the 60(b) motion. E.g. Baruch v. Beech 


‘in AApegaie \COEpin Lei Es 2d 445 (10th Cir. 1949); Zig Zag Spring 


Co. v. Comfort Spring Corp., 200 F.2d 902, -907-08: Gd- Cir. 1£953);. 


" Until that motion is made and granted, this court is without 
jurisdiction to consider this Motion and therefore it should be 
denied. 

THE ISSUES RAISED BY PLAINTIFF ARE 

APPROPRIATE ONLY FOR APPEAL, NOT REHEARING, 

AND THE APPELLATE COURT HAS ALREADY 

SCHEDULED A PROMPT HEARING OF THE APPEAL. 

Even if this court had jurisdiction, it should deny 


plaintiff's Motion because the issues raised are appropriate for 


appeal, not rehearing. 
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The legal grounds for Plaintiff's Motion appear only 
' in paragraph 3 of the Sweet Affidavit which says: 


"The decision of the court upon which the 
judgment of dismissal is based contains many 
Statements of fact which are either in direct 
conflict with the record or are not supported 
by the record. In addition, in arriving at 
its decision the court has found important 
facts which are controverted in the affidavits 
and documents submitted upon the motion for 
dismissal, without a hearing and the taking of 
sworn testimony from the various witnesses, as 
is required for a just and fair determination 
of contested questions of fact.” 


That paragraph states only one proposition; that the 


findings of the court are not supported by the record. Pointing 


to a conflict between the findings of the court and the facts 


in the record or a failure by the court to find an evidentiary 
basis in sworn testimony or by judicial notice are simply 
alternative ways of expressing the underlying standard that the 
findings of the court must be supported by the record 

A re-examination of the record to determine whether 
the findings of fact by the court have legally adequate support 
in the record is one of the basic appellate functions. Plaintiff 
has pursued this recourse by filing a Notice of Appeal dated 
December 24, 1975. The Second Circuit has, by Notice dated 
January 7, 1976 and amended by Notice dated January 16, 1976, 
already set the briefing and argument schedule in this matter, 


and the case will be presented to that court on April 26, 1976. 


452 
Defendants’ Memorandum of Points and Authorities In Opposition to 
Plaintiff's Motion to Set Aside Judgment of Dismissal. 

The purpose of a re-hearing is quite different. It 
is to give the court an opportunity to consider new facts, new 
law or new circumstances, not considered at the time of the 
initial decision. This obviates, in some cases, the necessity 
for a remand by the appellate court for additional fact finding, 
and gives the trier of fact an opportunity to reach a decision 
based on all the evidence. 

An analysis of the papers in support of the Motion 
indicates that they are nearly completely directed to a re- 
argument of facts previously brought before the court rather 
than an introduction of new facts or circumstances relevant to 
the decision of the court. Table 1, attached hereto as Appendix 
A, analyzes each of the 54 assertions of fact set out in the 
supporting affidavits of plaintiff's counsel. At least 40 of 
these assertions of fact have been made in nearly exactly the 
same terms in Previous affidavits submitted by Messrs. Sweet 
and Heffernan. Of the remaining "new" assertions of fact, 


all are matters well known to counsel for plaintiff at the 


time the Motion to Dismiss was argued. 


*/ Table 1, items numbered 1-14, 16, 18, 24-28, 31-32, 34-41, 
45-52, 54 


**/ Table 1, items 15, 17, 19-23, 29-30, 33, 42-44, 53 
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For example, five of the new'’ assertions of fact are plaintiff's | 


counsel's version of the proceedings at various appearances 
* 


before the court. Another two "new" assertions are descriptions | 
; Kk 


of the form of documents already in the record. ci -) \another 


five items are descriptions of actions taken by plaintiff's 
KKK | 


! 

' 

acai’ ! 

counsel themselves. 


The only "new" matters not previously part of the case 
aKkK 

are two assertions with respect to practice before this court. 
Even these are not "new'' because each is subject to judicial 
notice, and thus each is a matter of which the court was aware 
at the time of the initial decision. 
*/ Table 1, items 1 OMS SIN? a Sails 
**/ Table 1, items 20, 23. 


***/ Table 1, items 19, 21, 33) 42, 43. 


*kee/ Table 1, items 29, 30 
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It is evident from the affidavit provided by plaintiff's 


counsel that they seek only to re-argue facts previously consider+ 
ed by the court because they disagree with the court's inter- 
pretation. No new watters of fact or law are presented for 
this court's consideration. For that reason, the Motion should 
be denied and plaintiff should be required to pursue his appeal. 

III. PLAINTIFF HAS FAILED TO STATE ANY GROUND 

THAT IS SUFFICI=NT TO SUPPORT RELIEF 
UNDER RULE 6 

The affidavits of plaintiff's counsel restate many of 
the alleged facts that have been urged on plaintiff's behalf 
with respect to the Motion to Dismiss, and urge that an evi- 
dentiary hearing is now required in order to determine whether 
plaintiff's version of the:facts is correct. As is more fully 
set out below, none of the alleged facts is sufficient, nor 
are all taken together sufficient to support relief under Rule 
60(b). Further, pursuant to Rule 43(e), an evidentiary hearing 
of the kind urged by plaintiff is discretionary and there was 
no circumstance surrounding the Motion to Dismiss, most notably 
any request by plaintiff, suggesting that the court should have 
exercised its discretion in this regird. 


A. The facts asserted by plaintiff's counsel 


are insufficient under any provision Of 
Rule 60(b). 


Plaintiff does not designate with clarity any one of 
the six provisions of Rule 60(b) under which relief is claimed 


to be available. A brief inventory of these provisions in 


HT 
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relation tc the 54 assertions of fact made in support of the 
plaintiff's Motion indicates tox: these facts are insufficient 
to support relief under any provision of Rule 60(b). 


(1) mistake, inadvertence, surprise or 
excusable neglect. 


Mistakes of either party with respects to facts 
asserted or law relied upon could provide the basis for a Rule 
60(b) motion. Plaintiff's counsel do not point to any mistake 
that they made; and their only reference to counsel for de- 
fendants is that the version of the facts urged by defendants 
is different than plaintiff's version. It is the view of some 
authorities that Rule 60(b)(1) also permits relief from judicial 
error. E.g. J. Moore, Federal Practice {60.22 {3]  €975). 
However, even under this generous wiew of Rule 60(b)(1), 
relief is limited to review for error of law where the prece- 
dent has recently been changed by an appellate court and the 
trial court relied on an erroneous principle of law. E.g. 


Tar’ “ton v. United States Lines Co., 222 F. 2d 358 (2d Cir. 


9. cen days after the trial court's decision the Supzeme 


Court cepudiated the doctrine on which the trial court had 


relied.) No such changes in the law are cited by plaintiff. 


Plaintiff does not chalienge either aspect of the legal stan- 
dard: that Rule 41(b) reaches delay by plaintiff even if there 
is no injury to defendant; and that there is an independent 


ground for dismissal if injury to the defendant is shown. 


456 
Defendants’ Memorandum of Points and Authorities In Opposition to 
Plaintiff's Motion to Set Aside Judgment of Dismissal. 

Plaintiff's counsel steadfastly assert that they were 
proceeding according to their plan for prosecuting plaintiff's 
action and that there was no inadvertence or neglect, whether 
excusable or not, on their part. 

No element of surpr se is raised. 

(2) newly discovered evidence. 

Table 1, annexed hereto as Appendix A, analyzes the 
facts asserted by plaintiff's counsel in their affidavits made 
in support of the Motion to Set Aside the Judgment. There 
are 54 such assertions. About 75% of these assertions of fact 
had been made in almost precisely the same terms in the affi- 
davits of plaintiff's counsel in opposition to the Motion to 
Dismiss. See Table 1, column 3, where the corresponding 
references to counsel's earlier affidavits are set out. Plain- 
tiff's counsel are merely re-asserting these fact arguments and 
complaining that the court did not agree with their analysis of 
the facts. 

None of the remaining 14 assertions of fact, that were 
not set out in earlier affidavits, qualifies as newly discovered 
evidence. As is pointed out above, these assertions concern 


plaintiff's version of appearances before this court in this 


action, plaintiff's description of the form of documents filed 
wn / 


in this action, plaintiff's version of actions taken by 


*/ Table 1, items 15,17; 22, 44, 53 


**/ Table 1, items 20, 23 
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| plaintiff's counsel in this action, and plaintiff's version 
wk 
eee 

' of general matters of practice before this court. All of 


1 


_ these matters were well known to counsel for plaintiff at the 
' time the Motion to Dismiss was argued. A newly discovered 
deficiency in plaintiff's argument before the court with respect 
1 to the Motion to Dismiss does not qualify as newly discovered 
“ evidence under Rule 60(b) (1). 
(3) fraud 
There is no suggestion that fraud of any sort is 
, involved here. 
(4) judgment is void 
This provision is designed to provide relief from 
' judgments that have been reversed, set aside or as to which 


i enforcement has been enjoined by another court. J. Moore, 


i Federal Practice, § 60.25 (1975). This provision is inapplicable. 


(5) judgment has been satisfied, released 
or aiccharced” 


This provision is inapplicable. 


(6) any other reason justifying relief. 
This provision is a general residual clause designed 
eee eh i ae Aree See 
*/ Table 1, items 19, 21, 33, 42, 43 
*/ Table 1, items 29, 30 
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to take care of unforeseen contingencies not covered by the 
specific provisions of clauses 1 through 5. It is used in 
situations where the person against whom the judgment is taken 
could not enter a defense due to circumstances beyond his control. 


It does not apply where the person against whom the judgment is 


taken appeared, entered a defense, and had a fair opportunity to 


make a conscious choice with respect to litigation strategy. 
Compare Klapprott v. United States, 335 U.S. 601 (1949) with 
Ackermann v. United States, 340 U.S. 193 (1950). Plaintiff 

cites no fact that puts his situation in this category. 

As is pointed out by Moore: "Like 60(b) generally, 
clause (6) cannot be used as a substitute for appeal!' J. Moore, | 
Federal Practice, 7 60.27 {1] (1975)... As is pointed) out “in 
Section II above, plaintiff's theory that the findings of the 
court do not have adequate support in the record is one to 


be presented on appeal, not under Rule 60(b). 


B. There is adequate support in the record 

or the findings of the court. 

Plaintiffs make five primary points: (1) the court 
erred in characterizing its own role in urging plaintiff's 
counsel on to trial; (2) during a seven-month period, in 1972 
and 1973, when this case was before the Magistrate, plaintiff's 
counsel complied with the Magistrate's orders, (3) in 1974 and 
1975 plaintiff did not cause further delay; (4) plaintiff 
should be excused from any neglect of this case because it is 


a "companion case'' to the Less case; and (5) plaintiff should 
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be excused from any neglect of this case because such neglect 


comports with “common practice" before this court. 

Responding to these arguments is a tedious exercise, 
since they have all been made before in remarkably similar terms 
and they do not seem to improve with age. In order to short- 
cut the litany, the summary Table attached hereto as Appendix A 
includes as Column 5 a short statement of the rebuttal to each 
of the 54 factual assertions made by plaintiff's counsel. This 


rebuttal is summarized below. 


(1) the court's characterizations 
Of Its rote.” * 


One of the most startling factual arguments advanced 
by counsel for plaintiff is that the court erred in character- 


izing its own statements in this case. In the opinion the court 


finds as a. fact: 


"On numerous occasions, the court urged 
plaintiff's counsel to prepare and warned 
that failure to prepare could result in 
dismissal. These warnings were ignored." 
Opinion at 14. 


Plaintiff's counsel does not deny that on numerous occasions 
this court urged them to prepare, but states in rebuttal: 


"Either deponent or my partner, James Heffernan, 
and sometimes both of us, attended every call 

of the two cases and every court conference. 

On none of these occasions at which deponent was 
present was such warning received."' Sweet 
Affidavit, 12/15/75, ¥ 17. 


*/ Table 1, items 17, 53. 
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"[D]eponent was not made aware in the course 

of this litigation of any such threat of 

dismissal." Heffernan Affidavit, 12/15/75, @ 5. 

Defendants are handicapped in responding to these as- 
tonishing assertions by counsel for plaintiff because on some 
of the relevant occasions only counsel for plaintiff were present 
and on other such occasions only Mr. McDonough represented 
defendants. As Mr. McDonough is now dead, defendants are unable 
to challenge these assertions directly. 

However, the circumstances of delay by plaintiff's 
counsel were certainly sufficiently exasperating to support 
the court's version of the facts. On two occasions, in 1970 
and 1971, the case was eligible for dismissal on greunds of 


inaction. In both instances, the court permitted the plaintiff 


to go forward. From 1971 through 1°75, on ten separate occa- 


sions, plaintiff's counsel failed to comply with or simply 


ignored an order of the court intended to move the case on for 


trial. 
Those instances are as follows: 


Je A Notice dated March 11, 1971 had attached 
to it a Pretrial Order requiring the sub- 
mission of a pretrial statement. 

Counsel for plaintiff did not submit 
the required statement. 

Counsel appeared at the pretrial 
conference on April 2, 1971, held before the 
court, and apparently offered the excuse that 
the pretrial statement had not been submitted 
because plaintiff's discovery was not com- 
plete. Counsel for plaintiff did not there- 
after engage in further discovery. 
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An order of the court dated April 6, 1971 
recites an agreement of counsel for plain- 
tiff that "two months was sufficient time 
to take the depositions [of Singleton, 
Letts and Himmelfarb] and have transcript 
prepared." 

Counsel for plaintiff failed to meet 
that timetable, and did nothing until the 
fall of 1972, some 16 months later, when 
it was acknowledged to counsel for defen- 
dants that no further discovery would be 
taken. The excuse offered is first 
that discovery of local witnesses had to 
be completed, causing delays, and then 
considerations of the cost of transporting 
all counsel to California caused abandon- 
ment. 


That same order of the court dated April 6, 
1971 states: ''Pretrial statement required 
by order of this court shall be filed not 
later than June 25, 1971." 

Counsel for plaintiff failed to meet 
that deadline. The pretrial statement was 
not ‘filed until February 6, 1973, some 19 
months later. 

Counsel for plaintiff offers an excuse 
to cover the period August, 1972 to February, 
1973 (a series of adjournments of the pre- 
trial conference by the Magistrate) but 
offers no excuse to cover the period June, 
1971 to August, 1972, more than 13 months 
in which plaintiff conducted no further 
discovery. 


A Notice dated July i3, 1972 required a 
pre-trial statement to be submitted at 
least three days prior to a pre-trial 
conference on August 17, 1972. 

Counsel for plaintiff failed to sub- 
mit any pretrial statement. 

The excuse offered is that discovery 
was not complete. However, at this time, 


laintiff's discovery was complete. Only 
Set nae discovery was not complete. 
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A Notice dated November 17, 1972 had 
attached to it a Pretrial Order: requir- 
ing the submission of a pretrial state- 
ment by the plaintiff. The Notice 
requires the submission of the statement 
at least three days prior to the pre- 
trial conference date. Rescheduling of 
the pretrial conference several times 
extended that time deadline into early 
February. 

Counsel for plaintiff failed to 
meet that deadline. 

The excuse offered is that the filing 
was only one day late on this occas on. 


The same Pretrial Order attached to the 
Notice dated November 17, 1972 contains 
six paragraphs stating the requirements 
to be met by the pretrial statement. 

The pretrial statement submitted by 
counsel for plaintiff failed to meet 
completely all but one of those para- 
graphs; and fails to make any attempt to 
meet (or offer any explanation for not 
meeting ) two of those paragraphs. No 
joint statement of facts is provided and 
no statement setting forth efforts to 
arrive at a joint statement is provided 
as an alternative. No statement of factual 
and legal issues is provided. No list of 
or description of exhibits is provided. 
No resume of the testimony of witnesses 
is provided. No memorandum dealing with 
legal problems is provided. 

No excuse is offered. 


An order of the court dated June 14, 1974, 
required counsel for plaintiff to prepare 
an exhibit list setting forth all exhibits 
to be used by plaintiff at the time of the 
trial. 

Counsel for plaintiff failed to meet 
this deadline. 

No excuse is offered. 
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At the pre-trial conference on March 19, 
1975, the court directed counsel for 
plaintiff to submit promptly a motion 
that the depositions in the Less case be 
treated as if they had been taken in the 
Raab case in order that this issue could 
be decided in an orderly fashion. (See 
Sweet Affidavit, 12/15/75, Exhibit A at 
p. 14). 

Counsel for plaintiff failed to make 
that motion. 

No excuse is offered. 


An order of the court dated April 1, 1975 
required plaintiff to respond to interro- 
gatories from defendants by June 1, 1975. 
On May 21, 1975 defendant D'Angelo submitted 
a single interrogatory. 

Counsel for plaintiff failed to meet 
the deadline for responding to this inter- 
rogatory. Counsel for defendant renewed 
the demand for an answer at the pretrial 
conference on July 17, 1975. Counsel for 
plaintiff has, to date, not responded. 

No excuse is offered. None is avail- 
able. The Motion to Adjourn Discovery 
Schedule filed by defendants Taber Instru- 
ment Corporation and Estate of Ralph F. 
Taber on April 29, 1975 applied only to the 
time in which to serve interrogatories. 
Plaintiff has never been excused from the 
requirement that previous interrogatories 
be answered. 


An order of the court dated May 1, 1975 
required counsel for plaintiff to respond 
to defendants' Motion to Dismiss on or 
before May 12, 1975. 

Counsel for plaintiff failed to meet 
this deadline. The response and support- 
ing affidavits were not filed until May 
15, 1975 and the affidavits of Messrs. 
Sweet and Murphy were not even prepared 
until May 14, 1975. 

No excuse is offered. 
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Counsel for plaintiff have succeeded in delaying this case not 


only through their own inaction, but in spite of persistent 
attempts by the court to move the case on for trial. =! 
Plaintiff's counsel would be hard pressed to point to a court 
order issued during this time period and applicable to them 

that they complied with in a full and timely fashion. Under 


these circumstances, the warnings by the court with respect 


to possible dismissal seem well-founded. 


*/ There is another item of circumstantial evidence bearing 
i; On this matter. On March 20, 1974, plaintiff's counsel wrote 
| to the court and stated: 
"We are well aware that these cases are overdue 
for trial and wish to avoid any further pre- 
Timinary skirmishes, such as litigation over the 
question of consolidation, which will further 
delay getting them set down for trial" 


(Sweet Affidavit 5/14/75), Exhibit Fat) p. 2). It seems likely 
; that admonishments from the court were the source of this 
awareness on the part of counsel for plaintiff. 
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*] 
(2) The Magistrate's involvement _ 


Plaintiff's counsel look to the Magistrate to buttress 
in some manner their assertions that despite the fact that it 
has taken eight years to dispose of this case, no responsibility 
for this passage of time should be laid at plaintiff's door. : 
They assert that, if called to testify, the Magistrate would 
affirm that: 
"Counsel for the plaintiffs complied 
promptly and fully with all pretrial 
matters and proceedings during the 
Magistrate's involvement with the 
two actions." Sweet Affidavit, 1 10. i 
i 
This assertion is not very compelling or convincing in | 
light of the circumstances in which it is made: (1) this evi- | 
dence was available to plaintiff at the time of the argument of 
the Motion to Dismiss and was not presented at that time; (2) 
the documents and the affidavits of plaintiff's counsel indicate 
to the contrary; and (3) even if taken as true, the short period) 
i 
of time that the case was before the Magistrate would not coun- | 
terbalance the delay by plaintiff that went before or that came 
thereafter. i 
Mr. Sweet's Affidavit of May 14, 1975, at paragraph 8, | 


states: 


"In preparing this affidavit, I spoke with 


7 


Table 1, items 7, 24-34, 44-45 


| 
Pee a | 
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Magistrate Maxwell on May 8th, 1975, 

and after reviewing his file he informed 
me that his notes show that we reported 
both cases ready for trial at the 
February 7, 1973 conference, that he so 
marked them and accordingly referred 
them to the Court for the scheduling 

of trial date." 

Any evidence with respect to the Magistrate's view of 
counsel's prompt and full compliance during the proceedings 
before the Magistrate was available to plaintiff at the time 
of argument on the Motion to Dismiss. Any failure by counsel 
to present fully this evidence is not a basis for relief under 
Rule 60(b). 

As chronicled in subsection (1) above, the documentary 
evidence indicates that plaintiff's counsel failed to comply 


with virtually every court order that affected them in the post- 


1971 period. This includes several of the orders outstanding 


during the period when the Magistrate handled the case. Plain- | 


tiff's counsel now asserts that despite this documentary evidence, 
there was really no failure to comply. However, one searches all. 
of the affidavits in vain to find any assertion that plaintiff's 
counsel applied for or received any extension of time or other 
waiver of compliance with any of these orders. It appears 

that plaintiff's counsel simply ignored these time deadli'es 


and substantive requirements and is now asserting that since 
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the court and the Magistrate never sought to impose sanctions, 
there was a de facto approval or permission granted. That argu- 


ment cannot be given credence. 


*/ 
(3) Plaintiff's actions in 1974 and 1975 r 


Plaintiff's counsel continues to argue that they have 
been diligent since 1974 and therefore the effects of their 
earlier delay are overcome. Defendants dispute the version of 
the facts presented by plaintiff with respect to the 1974-1975 
time period. See Table 1, col. 5, items 1, 55.43, 45, S52. 
Most notable is plaintiff's assertion that appointment of trial 
counsel was not a cause of delay. Plaintiff's counsel misses 
the point. Since 1967 plaintiff's counsel has been or should 
have been aware that the appointment of outside legal counsel 
was necessary. Plaintiff's own pretrial statement dated 
February 6, 1973 identified both Messrs. Sweet and Murphy as 
principal witnesses at trial. At the pretrial conference on 
March 13, 1973, Mr. Sweet again acknowledged that his firm 
could not try the case. Yet Mr. Montgomery was not retained 
as trial counsel until 1974 when it became plain that the 


court was going to insist on an early trial. This delay in 


i 


* / 
Table 1, items 1, 2, 35, 43, 48-52 
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appointing trial counsel is consistent with a lack of any effort | 


|| by plaintiff's counsel to bring this case on to trial. | 


Even if plaintiff's counsel had been diligent in 1974 
and 1975, which defendants dispute, these actions cannot excuse 
previous delays. This point was argued and briefed extensively with 
respect to the Motion to Dismiss. See Memorandum of Points and | 
t 


Authorities in Support of Defendants' Motion to Dismiss at p. 35. 


Plaintiff should not be permitted to re-a gue this point now. 


(4) The relationship between the 
*/ 


Less and Raab cases. 


This point has been briefed and argued extensively 
in connection with the Motion to Dismiss. See Memorandum of 
Points and Authorities in Support of Defendants' Motion to ‘ 
Dismiss; Reply Memorandum of Defendants Taber Instrument Corpora- 
tion and the Estate of Ralph F. Taber in Support of Motion to 
Dismiss. 

Two additional points might be made. Plaintiff had at 
least two opportunities to litigate the issue of whether and to 
what extent the Less and Raab cases were related and failed 
to pursue either. 
sl 

Table 1, items 3-10, 14-18, 20, 22, 23, 28, 31, 34, 36-41, 
44-47 
~o75 
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On February 20, 1974, plaintiff's counsel filed a 

| Notice of Motion for Consolidation with a supporting affidavit. 

| Defendants responded forcefully. See Affidavit of Charles 

: McDonough dated February 18, 1974 (for defendants Taber Instru- 

: ment Corporation, Taber, Manasen and Hildebrandt); Affidavit of 
ii Harold Boreanaz dated March 18, 1974; Memorandum of Points and 

: Authorities of Defendant Estate of Ralph F. Taber in Opposition 

to Motion to Consolidate. Plaintiff withdrew the motion. 

At the March 19, 1975 pretrial conference the defen- 
dants expressed their view that the deposition transcripts taken 
in the Less case could not be used in the Raab case because the 
two cases were not sufficiently related. Plaintiff's eonesel 
challenged that assertion and stated that a motion would be 
filed so that the issue could be litigated. The Court directed 


that this motion be made in a timely fashion. See Sweet Affi- 


davit 12/15/75, Exhibit A at p. 14. The motion was never filed. 


Plaintiff's reluctance to litigate this issue direct- 
ly controverts the confidence with which the disposition is 
advanced in prose form. 

In addition, the plaintiff's assertion that the 
relationship between the Less and Raab cases was recognized 


by counsel for defendants is controverted by counsel for 


bO 
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defendants. See Affidavit of Robert M. Hitchcock at p. 2 


(attached hereto as Appendix B); Affidavit of Harold J. Boreanaz 


at ¥ 4 (attached hereto as Appendix C); Affidavit of Victor T. 
Fuzak at § 10 (attached hereto as Appendix D); Affidavit of 
Edward D. Siemer at ¥ 7 (attached hereto as Appendix E); and 
Affidavit of Ross L. Runfola at { 5 (attached hereto as Appen- 
dix F). Plaintiff's assertion with respect to Mr. McDonough 's 


statements are hearsay and should be disregarded because Mr. 


McDonough cannot be called upon to refute them. 


(5) "Common practice" with 
x 
respect to notes of issue 

Plaintiff's counsel seeks to explain the filing of 
notes of issue in 1967 and 1968 by referring to "common practice" 
before this Court. See Sweet Affidavit, 4 7; Heffernan Affi- 
davit, 4 3. 

The notes of issue filed by plaintiff's counsel in 
1967 and 1968 contained the representations: “Trial desired at 
Term of Court commencing November 14th, 1967." and "Trial de- 
sired at Term of Court commencing November 12th, 1968."' The 
logical conclusion to be inferred from the filing of these 
notes of issue is that in 1967, after plaintiff had completed 
the depositions of all of the defendants in this action, 


*/ 
Table 1, items 11, 
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plaintiff's counsel considered this case ready or neai.y ready 


! for trial. 


And that appears to be the case. After 1968 plaintiff 
' took the deposition of only two persons, Messrs. Bartlo and 
McDonough, and pursued no other discovery. The evidence with 

4 which plaintiff was prepared to go to trial in 1976 is almost 
entirely the same evidence that plaintiff had collected by the 
end of 1968. 


Plaintiff's excuse is that the filing of the notes 


! of issue bear no relationship to readiness for trial because 


the case would normally be carried over from term to term for 
completion of discovery. That excuse is without substance. 
See Affidavit of Victor T. Fuzak at 115 and Affidavit of 


' Harold J. Boreanaz at @ 8. 
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C.. There is no requirement of or necessity 
for an evidentiary hearing. 


Plaintiff points to the lack of an evidentiary hearing 


to consider disputed matters of fact as one of the grounds for 
this Rule 60(b) motion. That ground is frivolous for three 
obvious reasons: (1) Rule 43(e), which governs the receipt of 
evidence on motions, does not require such a hearing and ex- 
pressly permits the matters such as the Motion to Dismiss to be 
considered on affidavits; (2) plaintiff has waived any right to 
request an evidentiary hearing by not making that request prior 
to the hearing on the Motion to Dismiss; and (3) such an evi- 
dentiary hearing is unnecessary because all of the principal 
persons who could have given testimony have submitted affidavits 
which can be weighed by the court. 

Rule 43(e) provides: 

"When a motion is based on facts not 
appearing of record the court may 

hear the matter on affidavits pre- 
sented by the respective parties, but 
the court may direct that the matter 
be heard wholly or partly on oral 
testimony or depositions." 

The Motion to Dismiss was a matter particularly appro- 
priate for a hearing on affidavits since it involved only pro- 
cedural steps taken by lawyers, and the affidavits to be con- 
sidered by the court were all from lawyers. 


If plaintiff believed that it was desirable to have 


an evidentiary hearing at which oral testimony would be taken, 
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such a request could have been directed to the court at any time 

from April 29, 1975, when the Motion was filed by defendants, 

to May 19, 1975, when the oral argument was heard by the court. 
“ No such request was made. It is unseemly indeed for plaintiff 

to now assert that he would have been better off had such an 

evidentiary hearing been held. 


Further, such an evidentiary hearing is unnecessary. 


The summary Table attached hereto as Appendix 1 contains a column ! 


4 which identifies the source of proof as to each of the 54 
assertions of fact made by counsel for plaintiff in support of 
the Motion to Set Aside Judgment. There are five such sources 

' of proof: (1) documents that are before the court and which 
speak for themselves; (2) matters as to which the court can take 
judicial notice; (3) lawyers who are now participating in this 
case (and Mr. Boreanaz, who participated in the Less case); 
(4) Mr. McDonough, now deceased; and (5) Messrs. Walsh an 

" Maxwell. 

There is plainly no need for an evidentiary hearing 
with respect to sources of proof (1), (2) and (3). An eviden- 
tiary hearing cannot reach Mr. McDonough. That leaves the 

i possibility of taking evidence from Messrs. Walsh and Maxwell, 
and that is unnecessary. The assertion of fact made by plain- 
, tiff's counsel as to which Mr. Walsh would testify is incon- 


sequential. See Table 1, item 2. The assertions of fact 
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to which Mr. Maxwell would testify are susceptible of proof 
documents and the affidavits of lawyers who participated 
the Less and Raab cases. See Table 1, items 7, 1a ess Me 


In addition, even if an evidentiary hearing were held, 


and Mr. Maxwell did testify as plaintiff's counsel represents 


he would, this evidence with respect to seven months out of 
an eight-year period of delay would not change the weight of 
evidence supporting the court's decision on the Motion to 


Dismiss. 


PLAINTIFF'S REQUEST FOR RELIEF 
CONTESTS ONLY ONE OF THE TWO 
ALTERNATIVE GROUNDS ON WHICH 
THE MOTION TO DISMISS WAS 
GRANTED. 

The decision of the court with respect to the Motion 
to Dismiss rests on two independent grounds: Plaintiff's fail- 
ure to prosecute, and irreparable injury to defendants through 
the passage of time. Plaintiff's Motion to Set Aside Judgment 
contests only the findings with respect to failure to prosecute. 


Plaintiff apparently concedes the irreparable injury to defen- 


dants to proceed in this matter. Since this alternate ground 
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a” would survive, even if plaintiff's attack on the first ground 
il 
1} e 

| were successful, the relief requested cannot be granted. 


CONCLUSION 
For the reasons stated above, plaintiff's Motion to 


Set Aside Judgment should be denied. 


Respectfully submitted, 


FALK, SIEMER, GLICK, TUPPEN & 
MALONEY 


2200 Erie County Savings Bank Bldg. 
Buffalo, New York 14202 


January 24, 1976 


Excerpt from Sweet 
Affidavit Alleging Fact 


® 
In fact, I learned for 
the first time on 
January 23, 1975, that 
the Raab case could 
not Be settled, when I 
received defendants’ offer 
from Edward Siemer 


I called Deputy Clerk 
Richard Walsh of this 
Court the next day, 
January 24, 1975, 
informed him that 
settlement negotiations 
nm Raab carried on since 
settlement of the Less 
case had been unavailing, 
and asked him to so 
advisesethe court and have 
the case set down for a 
final conference to 
arrange for trial and 
marking of exhibits, 
and Mr. Walsh said he 
would do so. 


The Raab and Less actions 
were always treated by 
all parties as companion 
cases. 


TABLE 1: FACT ANALYSIS 


Affidavit 
Paragraph 


Prior Assertion 
of Same Fact 


14 Sweet Affidavit 
5/14/75, 414 


Sweet Affidavit 
§/14/75, 4 14 


Sweet Affidavit 
S/16/75,% 3: 
Heffernan Affidavit 
5/14/75, 44 

Sweet Affidavit 
5/20/75, 4s 


Source of Proof 
as to Fact 


Sweet 
Siemer 


Sweet 
Hitchcock 
Boreanaz 
Runfola 
Fuzak 
McDonough 


Rebuttal as to 
Asserted Fact 


Contra: Hitchcock 
Affidavit p.3 ; Fuzak 
Affidavit 16 ; Siemer 
Affidavit 410 ; Runfola 
Affidavit q 8 ; 


Inconsequential 


Contra: Hitchcock 
Affidavit p. 2; Fuzak 
Affidavit ¢ 10; Boreana 
Affidavit q¢ 4 ; Runfola 
Affidavit 4 5 ; Sierer 
Affidavit 74 ; 
Opposition to Plaintiff 
Motion to Consolidate, 
3/22/74 


OW SVE 
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Excerpt from Sweet _ 
Affidavic Alleging Fact 


Affidavic 
Paragraph 


At calendar calls and pre- "5 
trial conferences they 

were consistently answered 

and dealt with as companion 
cases, without any indica- 

tion to the contrary from 

counsel for the defendants. 


The court invariably 
scheduled pretrial 
conferences for both 
actions simultaneously, 
and often the court's 
notices and orders were 
jointly captioned, as 
in the joint notice 

of pretrial conference 
in both cases on 

March 13, 1973. 


Each of the pretrial 
statements filed by 
counsel for the plaintiffs 
and defendants was a 

joint statement for both 
Less and Raab, and so 
captioned. 


2 4 


Prior Assertion 
of Same Fact 


Sweet Affidavit 
5/14/75, 4-3 


Sweet Affidavit 
S5/l4/75, 147 (8 
9,11,12,14 


Sweet Affidavit 
5/14/75, 4% 3,8 
Sweet Affidavit 
5/20/75, 41 8 


Source of Proof 
as to Fact 


Sweet 
Hitchcock 
Boreanz 
McDonough 


Document »* 


Document 


{and the motion was with- 


Rebuttal as to 
Asserted Fact 


Contra: Hitchcock 
Affidavit p. 2; 

Boreanz Affidavit 4] 4 
There was no need for 
any defendant to do 
anything until the plain 
tiff moved to consolidat 
the two cases. At that 
point all defendants 
provided convincing indi 
cations to the contrary 


drawn. 


Many of the same counsel] 
were involved in these 
two cases and this sche 
uling of conferences wa: 
convenient for the court 
and counsel. Such 
scheduling is irrelevan- 
to the substance of 
either case. 


This appears to be a 
matter of form rather 
than substance, where it 
occurs, in view of the 
opposition of all 
defendants to the motion 
to consolidate. The pre- 
trial statement filed bv 
Boreanaz is captioned 
only in the Less case, 
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Excerpt from Sweet Affidavit 


Affidavit Alleging Fact Paragraph 


Counsel for the defendants 
confirmed at meetings be- 
fore the Magistrate and 
the court that they viewed 
Less as the lead case and 
that it should be resolved 
first, “nm the expectation 
that Raab could then be 
disposed of along similar 
lines. 


Quete from transcript 
March 19, 1975. 


ae 


Prior Assertion 
of Same Fact 


Sweet Affidavit 
5/14/75, 4 8 
(Contains a different 
version limiting 

this representation 
to McDonough, who 

was not counsel for 
all defendants) 


Sweet Affidavit 
5/14/75, 9 14 


Source of Proof 
as to Fact 


Sweet 
Hitchcock 
Boreanaz 
Maxwell 
McDonough 


Document 


Rebuttal as to 
Asserted Fact 


further, the pretrial 
statement filed by 
McDonough refers only to 
the Less action; and the 
pretrial statement filec 
by Hitchcock contains 
separate sections dis- 
cussing the Less and 
Raab actions in differen 
terms. 


Contra: Hitchcock 
Affidavit p. 3; Boreanaz 
Affidavit ¢ 5. 


The references by Sieme: 
and the court to the Raa 
case as following the 
Less case were reference 
to scheduling, not to 
substance. 
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Affidavit 
Paragraph 


Excerpt from Sweet 


Affidavit Alleging Fact 


{Tlhe discovery as to Yo 
the efforts of insider 
D'Angelo and his agent 

Mr. Bartlo, to acquire the 
14,100 shares owned by 

Mr. Less is clearly 

relevant to the question 

of whether the Teledyne- 
Taber Instrument negotia- 
tions were serious enough 

to require their disclosure 
to both Mr. Less and Mr. Raab. 


This evidence would serve 
to refute the defense 
asserted by the manage- 
ment of Taber Instrument 
that they had no reason 

to consider the Teledyne 
negotiations to be of 
material importance, 

since they concededly knew 
that D'Angelo had been 

ogg a those negotiations 
on behalf of Taber Instrument. 


wh 


Prior Assertion 
of Same Fact 


Sweet Affidavit 
5/20/75, % 8 

See also 

Motion to Consolidate 
2/14/74, and 
Opposition to Motion 
to Consolidate 
3/22/74 


Sweet Affidavit 
5/20/75, (8s 

See also 

Motion to Consolidate 
2/14/74 and 
Opposition to Motion 
to Consolidate 
3/22/74 


Source of Proof 


as to Fact 


Document 


Document 


Rebuttal as to 
Asserted Fact 


Defendants would have 
objected to the intro- 
duction of any such 
evidence in the Raab 
case on the grounds of 
relevance. Dr. D'Angelo 
had no part in the Raab 
transaction. See 
So Affidavit pp. 
-4. 


Defendants would have 
asserted that there were 
substantial reasons for 
acquiring the Less stock 
that were entirely 
independent of the 
Teledyne transaction, 
therefore the mere 
ewistence of the Less 
transaction would not 
refute any defense in the 
Raab case. 


aed 


04 nopjeoddg a] says}20qAY PxE sHEYCY Jo we 


essjmsjq Jo jwomRpag apiry 19g OF BOPOW SJIt 


pusomay UEpsajeq 


Affidavit 
Paragraph 


Excerpt from Sweet 


Affidavit Alleging Fact 


The indication at the 17 
middle of page 5 of the 

decision that by filing 

notes of issue in 1967 and 

1968, the plaintiff 

certified that the case 

was ready for trial does 

not reflect the actual 

practice then observed in 

this court 


The form 8f note of 

issued used did not contain 
a statement of readiness 
for trial. 


[I]t had ay been 
° 


common practice r the 

court to permit cases to be 
placed on the calendar by the 
filing of such notes of issue 
and thereafter to be put over 
the term for such reasons as 
further discovery. 


At the call of the Less and 
Raab cases following the 
Filing of the notes of issue 
in 1967 and 1968, we informed 
the court that the two cases 


ae 
Prior Assertion 
of Same Fact 


Heffernan Affidavit 
5/20/75 4 3 


Heffernan Affidavit 
§/20/75, 9 3 


Heffernan Affidavit 
5/20/75, 4 3 


Heffernan Affidavit 
Sf20575, 913 


Source of Proof 
as to Fact 


btn a 


Judicial 
notice 


Document 


Judicial 
notice 


Sweet 
Hitchcock 
Boreanaz 
McDonough 


Rebuttal as to 
Asserted Fact 


Contra: Boreanaz Affidavit 
q 8; Fuzak Affidavit 1% 15; 
The obvious inference 
from the filing of the notes 
of issue is that plaintiff's 
counsel was either ready for 
trial or nearly so and did 
mot expect that extensive 
discovery remained. This 
was borne out over the years 
as relatively little discov- 
ery was accomplished in eithe 
the Less or Raab cases after 
1968. Plaintiff's counsel 
simply delayed in finishing 
discovery and bringing the 
case on for trial. 


The notes of issue contain 
the representation by plain- 
tiff as follows: "Trial 
desired at Term of Court 
commencing November 14,1967" 
and "Trial desired at Term of 
Court commencing Nov.12,1968" 


Contra: Boreanaz Affidavit 98 
Fuzak Affidavit # 15; 
See No. 11 above. 


Contra: Hitchcock Affidavit 
p.2; reanaz Affidavit 1 4. 
See Nos. 3,4 above. 
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were companion cases, and that discovery 
was in progress which would have to be 
completed before trial, and no defendant 
sais otherwise. 


Affidavit 


Excerpt froe Sweet 
A Paragraph 


Affidavit leging Fact 


{W]e appeared at the cali ‘7 
of the Dismissal Calendar 
on March 13, 1970, 
pursuant to such notice 
from the clerk, and 
informed the court that 
Raab and Less were com- 
panion cases and that dis- 
covery had been and was 
being carried out 
affecting both cases. 


(W}e handed the court a 
letter on June 12, 1970. 


We were given no indica- 
tion of dissatisfaction 
by the court with this 
report. 


In addition to taking 
8 aa of Charles 
McDonough in Less in 
July and October, 1970, 
we took the deposition 
of Mr. McDonough in 


\ 


«6 


Prior Assertion 
of Same Fact 


{New} 


Heffernan Affidavit 
5/14/75, Exhibit H. 


[New] 


Sweet Affidavit 
S/iG/75, 4 5 


Source of Proof 
as to Fact 


Sweet 


Decument 


Rebuttal as to 
Asserted Fact 


Discovery was hastily 
arranged in the Raab 
case shortly thereafter 
to prevent dismissal. 
One short 27-page trans- 
script was produced in a 
deposition of McDonough. 


This was required by 
order of the court filed 
March 13, 1970. 


The report in this letce: 
that discovery had been 
and was being carried ou 
was only marginally accu: 
ate. No discovery had 
been conducted for more 
than four months prior 
to this time and the onl 
discovery completed afte: 
that date were two brief 
depositions of McDonough. 


Ic is important to note 
here that where plain- 
tiff's counsel intended 
that a deposition be 
taken in the Raab case, 
it was so captioned. 


SAJVSI8Id 
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Pay ce 
Excerpt from Sweet Affidavit Prior Assertion Source of Proof Rebuttal 
Affidavit Alleging Fact paragraph of Same Fact as to Fact Aaoaered ey 


[W]e prodded the defen- q 8 {New] Documents It is apparent from the 
dants into taking Mr. - exhibit offered that 
Raab's deposition. plaintiff's counsel's 
Attached as Exhibits to reason for “prodding” th 
said affidavit of defendants into taking 
Mr. Heffernan are memorandum Mr. Raab's deposition wa 
{sic} dated August 20, not to move the case for 2 
1970, of a wast from ward but to save Mr.Raab 
Mr. Heffernan to Mr. the expense of returning 
McDonough requesting from California if 3 
that the defendants get ! defendants noticed his 
Mr. Raab's deposition deposition in Buffalo 
taken, and letter [sic] after he moved. 

from our firm to 

Mr. McDonough dated 

September 22, 1970, 

Fi that Mr. Raab's 

deposition by the defend- 

ants be completed as soon 

as possible. 


The pro forma order which Document Plaintiff's reference to 
accompanied the notice a "pro-forma" order is 
of pretrial conference for curious since it seems t 
April 2, 1971, covered imply that the order nee 
both Less and Raab and not be obeyed. 
was directed to all Plaintiff does not 
parties, not just the dispute his failure to 
plaintif€. file a pre-trial state- 
ment in accordance with 
this order. Any default 
by the defendants does 
not excuse the default 
of the plaintiff. 
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None of the parties filed { 9 Docket file This excuse does not 

a pretrial statement with obviate the fact that 

resp~ct to either case, plaintiff failed to com 

because discovery was not ply with a court order. 

complete. Further, the state- 
ment is inaccurate. Onl 
defendants’ discovery wa 
incomplete. Plaintiff 
gever took any further 


ravers 


erpt from Sweet 
Affidavit Alleging Fact 


We advised the court 

that we planned to take 
depositions of certain 
officials cf Teledyze, Inc., 
a California corporation, 
and of defendant Himmel farb, 
and the defendants indicated 
that they wanted to take 

th: depositions of David 
Sweet and Eugene Murphy. 


The court then issued an 
order, jointly captioned foc 
both Less and Raab, reflec:- 
ing this and establishing 

&@ proposed time schedule 
with respect tc the com- 
pletion of such discovery. 


The pretrial conference 
called by the Magistrate 
on August 17, 1972, was 
adjourned until December 
12, 1972, so that the 
defendants could complete 
their discovery. 


{ 


Affidavit 
Paragraph 


9 


a8 


Source of Proof 
as _to Fact 


Prior Assertion 
of Same Fact 


[New] Sweet 
Hitchcock 
Boreanaz 


McDonough 


Document 


Sveet Affidavit 
$714/75, 97 


Rebuttal as to 
Asserted Fact 


There is a compelling infer 
ence, in light of plaintiff 
failure to take these depos 
itions, that these repre- 
sentations were made t the 
court without adequate con- 
sideration by counsel or 
without complete disclosure 
of contingent plans to aban 
don this Secécers if fe 
could not be accomplished 
easily. 


This order notes that couns 
for plaintiff agreed that t: 
months would be sufficient 
time in which to complete 
these depositions. It was 
acknowledged by counsel tha 
these deponents were not in 
the jurisdiction when the 
schedule was set. 


The reason that the pre-tri 
conference had to be ad- 
journed was that plaintiff’: 
counsel had first delayed 


-and then apparently aban- 


doned discovery with respec’ 
to Teledyne and Himmelfarb. 
Defendants were ready to 
complete their discovery 
as soon as plaintiff's 
counsel completed his an- 
nounced plans to take furthe 
depositions. Plaintiff's 
counsel abandoned attempts 
at further discovery but di: 
not so inform defendants 
until the fall of 1972. 
(cont.) 


“[essymsyg jo yomBpur opisy 10g 3) BOPOW SI5815Id 
©} wopjeoddg a] sopsoqay pus sujog Jo MapULLOMa SIaUpPsej2q 


cer 


Affidavit 
Paragraph 


Excerpt from Sweet 
Affidavit Alleging Fact 


(cont. ) 


{T]he conference was 
adjourned again for two 
weeks, until December 28, 
1972, in accordance with 

a letter from Mr. 

Heffernan advising that Mr. 
Sweet was ill with pneumonia. 


(O}n the adjourned date 

of December 28, 1972, the 
courts were closed because 
of the funeral of former 
President Truman and there- 
fore the conference was ad- 
journed by the Magistrate's 
office to February 7th,1973 


That the plaintiffs 

filed a combined pretrial 
statement for both Less and 
Raab with the Magistrate on 
February 5, 1973, two days 
before the pretrial con- 
ference. 


ae: 


Prior Assertion 
of Same Fact 


Source of Proof 
as to Fact 


Sweet Affidavit 


5/14/75, 4 8 


Sweet Affidavit 
S/14/75.) 458 


Sweet Affidavit 
S/146/75. 49 8 


Document 


Rebuttal as to 
Asserted Fact 


Promptly thereafter, defen- 
dants discovery was com- 
pleted. Defendants were 
delayed in completing this 
discovery by a request for 
an adjournment by plaintiff's 
counsel, which the Sweet 
Affidavit fails to disclose. 
See Hitchcock Affidavit 
pp.6-8 


Delay due to plaintiff's 
counsel. 


Inconsequential 


Plaintiff's counsel failed tc 
comply with the Notice which 
required this pre-trial state 
ment to be filed three days 
before the conference; and 
failed to comply with four 

of the six substantive re- 
quirements of that order as 
to what the pretrial state- 
ment was to contain. 
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Excerpt from Sweet Affidavit Prior Assertion 
Affidavit Alleging Fact Hy MOGLGE GE ROOF 


Rebuttal as to 
Paragraph of Same Fact as to Fact _ Asserted Fact 


{M]r. McDonough, repre- q 10 Sweet Affidavit Document Defendants’ default, if 
senting all the parties 5/14/75, 4 8 any, does not excuse 
except D'Angelo and plaintiff's failure to 
Himmelfarb, filed a obey the outstanding 
combined pretrial stste- court order. Plaintiff's 
ment for Less and Raab counsel took no steps to 
two days after the con- secure defendants’ com- 
ference. pliance. 


{I]t is not uncommon for Judicial The fact that it is not 

the attorneys noc to file notice uncommon, even if true 

the statement until after (which defendants dis- 

the conference. pute) does not constitute 
compliance with a valid 
court order. 


The obligation to Document Even if defendants were 
file a pretrial statement in default (which defend- 
falls by ogee upon the ants dispute) this would 
plaintiffs and the not excuse plaintiff's 
defendants. default. 


{[F]rom the settlement Sweet Affidavit Maxwell Contra: Hitchcock, 
discussions which took 5/14/75, 9 8 Hitchcock Affidavit p. 3; Boreanaz. 
ony at the February 13, Boreanaz Affidavit q 5. 
973 conference before hin, McDonough 
it was the Magistrate's im- See No. 7 above. 
ression that it was the 
eeling of counsel for all 
parties that once the Less 
case were resolved the Raab 
case could be readily dis- 
posed of along the same lines. 
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Excerpt fr Affidavit Prior Assertion Source of Proof Rebuttal as to 


Sweet 
Affidavit alleging Fact Paragraph of Same Fact as to Fact Asserted Fact 


{Flollowing the February q 10 Sweet Affidavit Document 
1973 conference Magistrate 5/14/75, © 8 

Maxwell forwarded the files 

in both cases to the court 

with a report stating that 

both cases were ready for 

trial. 


{[C]Jounsel for the plaintiffs { 10 (New] Documents The documents indicate 
complied promptly and fully Note: Sweet Affi- Maxwell otherwise. However, the 
with all Reetrial matters davit 5/14/75, Sweet Magistrate's involvement 
and proceedings during the q 8 indicates Mr. Hitchcock was limited to the period 
Magistrate's involvement Sweet conferred with Boreanaz between July 13,1972 and 
with the two actions. the Magistrate on McDonough February 13,1973 (only 
5/8/75 in preparing seven months); and even 
his Affidavit of if counsel for plaintiff 
5/14/75 and this new responded to the is- 
material could have trate's schedule, this 
been included in that does not relieve plainriff 
prior affidavit. from the consequences of 
the delay prior and sub- 
sequent to this seven- 
month period. 
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During that period it was Sweet Affidavit Sweet Contra: Hitchcock 

known to the defendants 5/14/75, 44 9, LO Hitchcock Affidavit p. 10; Siemer 
that we were still awaiting Boreanaz Affidavit 4 10. 

word from them as to whether : McDonough 

the Siemer firm was going i "Awaiting" seems to be a 
to be appointed as trial typical posture for 
counsel in both the Less plaintiff's counsel. 

and Raab actions. 
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(Djespite numerous inquir- q 11 Sweet Affidavit Sweet See # 34 above. 
ies to counsel for the de- 5/14/75, ¢@ 10 Ritchcock 

fendants, we could not get a Boreanaz 

definite answer until January McDonough 

18, 1974, when we were in- 

formed by Mr. Hitchcock that 

Mr. Siemer was going to handle 

the litigation in place of Mr. 

McDonough, and we called Mr. 

Siemer and he confirmed it. 


Affidavit 
Paragraph 


It was hoped that the ' 12 
evidence discovered from 
the depositions of the 
witnesses available locally 
would be sufficient to 
establish the plaintiffs‘ 
causes of action in both 
Less and Raab, without the 
necessity of taking the 
depositions of the Teledyne 
witnesses, who resided in 
California, and of Mr. 
Himmelfarb, who resided in 
Mexico. 


Excerpt from Sweet 
Affidavit Alleging Fact 


In the event that ic 
proved advisable to take 
the depositions of those 
parties, their examinations 
would be in effect trial 
depositions since it was 
unlikely that they would 
be available here to give 
live testimony upon trial. 


However, during discov- {12 
ery the defendants asserted 

that at the time of the 

purchase of the stock from 

Mr. Less and Mr. Raab, the 

status of those negotiations 

was so uncertain that failure 

to disclose them to the plain- 
tiffs did not constitute fail- 
ure to disclose a material 

fact. We therefore concluded 
that it would be advisable 

to take the depositions of the 
Teledyne witnesses, if they could 
be taken here. 


yas 


Prior Assertion 
of Same Fact 


A somewhat different 
explanation of this 
problem is given in 
the Sweet Affidavit 
of 5/14/75, 14 5,6. 


Sweet Affidavit 
$/14/75, 15 

(evident that Single- 
ton and Kaufman would 
not voluntarily come 
to Buffalo). 


Sweet Affidavit 
5/14/75, © 5 


Source of Proof 
as to Fact 


Sweet 
Documents 


Deposition 
transcripts 
Sweet 


until 1971. 


Rebuttal as to 
Asserted Fact 


The depositions of all 

“local” witnesses except 
Bartlo were completed in 
1968, and no move was made 


to take the Teledyne or 
Himmelfard depositions 


had aothing to do with 
either the Teledyne or 


Himmelfarb transactions). 
Counsel's "hope" does not 


account for this delay. 


See # 36 above. 


See # 36 above. 

This is not an uncommon 
defense in this type of 
action and should have 


been anticipated i! noun 


tiff's counsel in 7 


when the complaint was 


filed. 


(Mr. Bartlo 
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Excerpt from Sweet 
Affidavit Alleging Fact 


The plaintiffs were 
not given the option 
of taking the deposi- 
tions of the Teledyne 
witnesses in Buffalo 
on condition of paying 
their plane fare here, 
as indicated in the 
court's decision on the 
motion for dismissal. 


Instead, under the 
presets practice and 
in view of the protective 
order granted Teledyne, 
the plaintiffs would 
have had to pay the 


Affidavit 
Paragraph 


412 


expenses to California, and 


return,*with overnight 
accommodations, of the 
three defense counsel, 
Messrs. Hitchcock, 
McDonough and Boreanaz, 
as well as our own. 


204 exhibits in all, 

of which 92 were marked 
and discussed in the 
depositions taken in 1967, 
and 102 were marked and 
discussed in depositions 
taken in 1968, 1969, 1970 
and 1972. 


ne 


Prior Assertion 
of Seme Fact _ 


Sweet Affidavit 
$/14/75, 4 6 


Sweet Affidavit 
5/14/75, 4 3% 
Sweet Affidavit 
5/20/75, % 3 


Sweet Affidavit 
§/14/75, 1 13; 
Heffernan Affidavit 
§/14/75, 15 

Docket file 


Source of Proof 
as to Fact 


Federal Rules 
Judicial notice 
of court's order 
Sweet 

Fuzak 

Hitchcock 

McDonough 


Protective order 
Judicial notice 
as to practice 
Sweet 

Hitchcock 


Documents 


Rebuttal as to 
Asserted Fact 


Plaintiff was given the 
option of taking Mr. 
Himmelfarb's deposition 
in Buffalo if plaintiff 
bore the expense of his 
attending here. See 
Sweet Affidavit, 
§/14/75, 1 6 


Contra: 

Boreanaz Affidavit # 9 
Fuzak Affidavic 14 
Federal Rules of Civil 
Procedure, Rule 45 (d) 


All of the documents were 
available in 1967 and 1968 
if plaintiff's counsel had 
moved —— eT com- 
plete discovery. docu- 
ments discovered in 1967 
were documents of primary 
importance. Some of the 
documente marked in the 
later depositions were 
duplicates of those marked 
earlier, and many were of 
little relevance. 
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f Rebuttal as to 


oe ? P 4 - 
s Affidavic Prior Assert {od Source of Proof 
e Paragraph of Same Fact as _ to Fact Asserted Fact 


leging Fact 


Plaintiff's attorneys 114 [New] Deposition This can no longer be 
were witnesses with transcripts established since the 


respect to the negotia- Sweet death of Mr. Ness. 
tion of the sale of Mr. 


Less' stock but not the 
Raab stock. 


In fact there was not Docket file 
one day's delay in the 
Progress of che cases 


It is not delay by reason 
Sweet of engagement of trial 

counsel that is important, 
to trial by reason of but the proof of delay and 
our engagement of lack of readiness for trial 
trial counsel. by plaintiff in thac trial 
counsel was not even appoin- 
ted until May, 1974, when 
the case had first been put 
on the trial calendar in 
1967. 


SPIsy 12g ©) BOPOW Ses 


Plaintiff's ow pretrial 
statement dated February 6, 
1973 identifies both Messrs. 
Murphy and Sweet as princi- 
pal witnesses at trial. At 
the pretrial conference on 
March 13, 1973, Mr. Sweet 
again acknowledged that his 
firm could not try the case. 
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The Raab and Less cases Sweet Contra: Hitchcock 
were always answered by Hitchcock Affidavit pp. 8-9; 
the plaintiffs as companion Boreanz 

cases without objection by McDonough 

the defendants, who never 

indicated their readiness 

for trial in either case 

until the February, 1973 

conference before Magistrate 


@ 


Affidavit 
Paragraph 


{A}]t that conference 
Mr. McDonough, repre- 
senting all defendants 
in both cases except 
D'Angelo and Himmelfarb, 
stated that it appeared 
that once the Less case 
was resolved the Raab 
case could be readily 
disposed of; we said we 
agreed, and the other 
defense counsel present 
expressed no disagreement. 


The defendants stipulated 
in open court at the June 
1974 meeting that trial 
of Raab be deferred 

until after trial of 
Less. 


Quote from record 
(March 19, 1975) 


[Djefendants did not 
substitute the Siemer 
firm as counsel for 
the Taber estate until 
the spring of 1974, a 
year later; 


| 


15 


et (one 


Prior Assertion 
of Same Fact 


sweet Affidavit 
5/14/75, 9 6 


Sweet Affidavit 
SLIGL 7S yi Giiee 


Sweet Affidavit 
5/14/75, 4 14 


Sweet Affidavit 
5/34/75, 4 11 


Source of Proof 
as to Fact 


Sweet 
Hitchcock 
Boreanz 
Maxwell 
McDonough 


Sweet 
Silemer 
Hitchcock 
Boreanz 
Runfola 
Fuzak 
McDonough 


Document 


Document 


. 


Rebuttal as to 
Asserted Fact 


Contra: Hitchcock 


Affidavit p. 3 
Boreanz Affidavit 4 5 
See Nos. 7,31 above 


Irrelevant. See Boreanz 
Affidavit ¢ 10; Fuzak 
Affidavit 4 14; Runfola 
Afiidavict 4 7; Siemer 
Atfidavit ¥ 8. 


See No. 8 above 


Contra: Siemer Affidavit 
q 2-3 
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Fact 


{T]he proceedings were 
adjourned until June 3, 
1974, because Mr. 
McDonough had not been 
substituted for as 
trial counsel for defen- 
dants Taber Instrument 
and Hildebrandt. 


{A]t that June 3, 1974 
meeting we asked for an 
early trial, and Miss 
Siemer stated that Edward 
Siemer would be trial 
counsel for the Taber 
estate, and that he could 
not be ready for trial 
until October 1974; 


{T]he defendants de- 
layed in making known 
their settlement offer 
in Raab until January 
23, 1975; 


{aA]t the March 19, 
1975 meeting scheduled 
at the request of plain- 
tiff to arrange for a 
trial date, defendants’ 
counsel stated that 
defendants were not ready 
and requested leave to 
take extensive further 
discovery. 


Affidavic 


{ 


16 


21604 


Prior Assertion 


Sweet Affidavit 
5/14/75, @ UL 


Sweet Affidavit 
§/14/75, § 12 


A somewhat dif- 
ferent version 
appears in the 
Sweet Affidavit 
5/14/75, 4 14 


Sweet Affidavit 
5/14/75, 4 14 


Source of Proof 
as to Fact 


Document 


Sweet 

Siemer 

Judicial notice 
of statements 
before the 
court. 


Sweet 
Siemer 
Runfola 
Hitchcock 
Fuzak 


Sweet 

Siemer 
Judicial notice 
of statements 
before the 
court. 


Rebuttal as to 
Asserted Fact 


The delay from the pretrial 
conference on April 29, 
1974 to the next conference 
on June 3, 1974, was only 
35 days. 


The court indicated a pos- 
sible September trial date. 
The October 15, 1974, trial 
date involved an inconse- 
quential delay of no more 
than 30 days. 


pau mujog jo mapesomoy syaeperjeq 


Contra: Siemer Affidavit 

q 10; Hitchcock Affidavit 
; Runfola Affidavit 

q 8; Fuzak Affidavit 

" 16. 

See No. 1 above 
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This statement was also 

made at the June 3, 1974 
pretrial conference; and at 
the hearing before the 
court in November 5, 1974. 
See Sweet Affidavit 5/14/7 
q 14. 
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Excerpt from Sweet 


Affidavit Alleging Fact Paragraph 


Either deponent or my 
partner, James Heffernan, 
and sometimes both of us, 
attended every call of 

the two cases and every 
court conference. On none 
of these occasions at which 
deponent was present was 
such warning received. 


{W]e did make applica- 
tion to the court for 
relief with respect to 
the failure of Mr. Boreanz 
to appear or produce his 
client, Mr. Himmelfarb, 
for examination pursuant 
to notice given. 


Affidavit 


Bo ee 


Prior Assertion 
of Sane Fact _ 


[New] 


Sweet Affidavit 
S/14/75, 76 


Source of Proof 
as to Fact 


Sweet 
Heffernan 
Judicial notice 
of statement 
of the court. 


Rebuttal as to 
Asserted Fact _ 


This case was considered 
for dismissal twice, in 


1970 and 1971, for inaction. 


Thereafter, from 1971 
through 1975, plainriff's 
counsel of ten separate 
occasions failed to comply 
with a court order inten- 
ded to move the case for- 
ward to trial. These cir- 
cumstances, plus the pas- 
sage of time from 1967 to 
1975, make it most Likely 
that such warnings were 
given. 


This is irrelevant because 
Himmelfarb was not a de- 
fendant in the Raab case 
and the taking of his depo- 
sition in the Less case 
could not have affected 
the Raab case. 
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llunrTeD STATES DISTRICT COURT 

WESTERN DISTRICT OF NEW YORK 


JUNIA E. RAAB, 


| Plaintiff, 
| 

vs. Civil 1967-190 
TABER INSTRUMENT CORPORATION, a New AFFIDAVIT 


York corporation, RALPH F. TABER, 
JOSEPH P. D'ANGELO, also known as 
FRANK WEBER, BENJAMIN MANASEN and 
WARREN J. HILDEBRANDT, 


Defendants. 


STATE OF NEW YORK) 
) SS: 


COUNTY OF ERIE) 


ROBERT M. HITCHCOCK, being duly sworn, deposes and says: 
For many years prior to May 8, 1967, the date this action 
as instituted, I was a member of the firm of Phillips, Lytle, 
itchcock, Blaine & Huber and its predecessor firms, and in charge 
of its Litigation Department. I continued as a member of said firm 
through June 30, 1974, and was employed by it thereafter through 
aa 31, 1974, when I retired. I am now listed on the firm 


letterhead as “of counsel". I have had complete and active charge 


of this case since its inception. 


I make this affidavit in opposition to plaintiff's motion 


Brew B 
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to vacate the judgment herein entered November 25, 1975. 

The motion is supported by the affidavit of David L. 
Sweet, Esq., although there are also affidavits of Messrs. Heffer- 
nan and Montgomery which, I submit, add nothing to the Sweet affi- 
davit. 

Apart from nit-picking at the November 25, 1975 decision 


of Hon. John T. Curtin, and re-asserting earlier denials, the 


facts", all of which he knew when his affidavits were submitted in 


opposition to the motion to dismicc for delay (now nearly nine 


years) in plaintiff's prosecution of this action. 
The Sweet affidavit further demonstrates that Mr. Sweet 
| 


| 
¥ incurably allergic to actual facts. The clearest example occurs 
lat pps. 2, 3, 5, 6, 9, 13 and 16 (on some pages more than once) 
where he refers to Less and Raab as "companion cases." I do not 
know what he means by that term. All that is companionable about 
the two cases is that they were instituted on the same date by the 


same counsel, and that some of the defendants in Less are also de- 


| 
| 

| 

| 

Sweet affidavit sets forth what I can but refer to as “the Sweet 
| 

i 

{ 

| 

| 

| 


fendants in Raab. I have never treated them in any way as involvin 
anything else; having throughout rejected any suggestion that the 
issues of fact or law were the same in both. 

Mr. Sweet never suggested to me during the period 1967 
through 1973 that he intended to move to consolidate these cases. 
If such a suggestion had been made at any hearing or pre-trial con 
‘ference, I would have objected, because, as appears below, both th 


factual and legal issues were markedly different. 
% 
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I have throughout firmly refused to contribute anything 
to any Raab settlement. I have never confirmed any expectation 
on the part of anyone that if the Less case were settled,’ the Raab 
case could be disposed of along similar lines, as regards any par- 
ticipations by Dr. D'Angelo. The only reason I contributed to 
the Less settlement was that Dr. D'Angelo was a party, along with 
T.1.C.-Taber and Himmelfarb in pledging $300,000 ($100,000.00 each 
of Teledyne stock when Teledyne acquired T.I.C. assets in December 
1966. The pledge provided, inter alia, that if any of the said 
parties was held liable in the Less action each would contribute 
pro rata up to the value of that stock. I have always believed 
that Dr. D'Angelo had a good defense in that action because he had 
nothing to do with the negotiations resulting in the sale of T.1.C. 
assets (he had tried and failed to purchase the Less stock for him 
self), and, as Taber testified, subsequent to April 30, 1965, (no 
negotiations between T.I.C. and Teledyne were had entit after 
February 3, 1966) Mr. McDonough alone handled all negotiations re- 
lating to the sale of the Less stock (Taber deposition August 3, 
1967, pp. 187-190); and because, as Dr. D'Angelo testified, he 
fully advised Less in the spring of 1966 that there were negotia- 
tions taking place between T.I.C. and Teledyne, and that Less 
scoffed that there was any likelihood at all that Taber would ever 
sell his company (D'Angelo deposition November 9, 1967, pp. 416, 
417, 456-459, 482). However, my analysis of the law, as it has 


been developing over the nine years that this case has been pend- 


~ 


| 
Defendants’ Memorandum of Points and Authorities In Opposition to | 
Plaintiff's Motion to Set Aside Judgment of Dismissal. | 

| 


ing, and the facts indicated a substantial possibility that the 


| liable, in which event Dr. D'Angelo would lose his $100,000 stock 


i} Estate of Ralph Taber or Taber Instrument Corporation would be a 
| 


| pledge even though he won the litigation. Further, he would have 
incurred substantial legal fees in the process, which he could not 
edad I, therefore, advised Dr. D'Angelo to contribute the pro 
ceeds, viz., the then value ot his pledge shares (approximately 
1$53,000.00), less his attorneys' fees of approximately $23,000.00 
| to the $460,000.00 Less settlement. This was done, his contribu- 
ee amounting to approximately $30,000.00 

The aforesaid indemnity agreement was given to cover any 
liability arising from the sale of Less stock - not a word therein 
regarding the sale of Raab stock - and the indemnity agreement was | 
;signed six months after Raab soid his stock. 

The actual facts, well known to Mr. Sweet, are that | 
Dr. D'Angelo had nothing whatsoever to do with any negotaitions re4 
sulting in the sale of Raab's stock to T.I.C. Raab testified that 
\|his attorney, Mr. Ness, negotiated in his behalf for the sale (Raab 
deposition, October 1, 1970, p. 56); that the only relationship he 
laa with Dr. D'Angelo with respect thereto was "early in 1965" 
;;when Dr. D'Angelo"indicated that he thought he could get what I 
lpaid for my stock" (Id. pp. 59, 60). Mr. Sweet prevented develop- 
ment of Raab's knowledge of the negotiations with Mr. Ness (now 
deceased) advising him not to testify as to any conversations with 


Mr. Ness in that they “are confidential communications between 
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McDonough testified, and produced his memoranda in confirmation, 


| 
| 
lawyer and client, which is privileged." (Id. pp. 50, 51). Mr. 
that it was he who negotiated with Mr. Ness (McDonough deposition, 
| 


| 

| 

| 
July 13, 1970, pp. 7-12). Both of these depositions (Raab and 
McDonough) were captioned in the Raab action alone. 

Dr. D'Angelo's talk "early in 1965" was at least eight 
months before there was any thought of .sgotiating with Teledyne, 
and Mr, Sweet well knows such to be the fact. The pawewe is re- 
plete to the effect that the first mention of possible acquisition 

c T.I.C. by Teledyne was February 3, 1966. At page 11 of his 
affidavit Mr, Sweet lapses into accuracy when he states "... plain 


, tiffs (in October 1970) were in a position to establish that nego- 


tiations between Teledyne and Taber instrument had been initiated 


in February 1966 ..." (Emphasis mine). 


It is conclusive, therefore, that when Dr. D'Angelo 
talked with Raab in the spring of 1965 there were no negotiations 
to disclose, and no one knows it better than Mr. Sweet. 

On various occasions, I, and on one occasion Mr. Cordes 
of my office, asked Mr. Sweet to dismiss the Raab action vs. 
Dr. D'Angelo, citing the above facts plus Dr. D'Angelo's financial 
plight. Mr. Sweet, not deigning to discuss the facts, refused. r| 
had Mr. Cordes submit a single interrogatory to Mr. Sweet asking 
that plaintiff state every fact which he intended to present at 

c trial to establish liability on the part of Dr. D'Angelo. At 


the pre-trial conference on July 17, 1975, I again requested 


ee a 
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Mr. Sweet to answer that interrogatory and pointed out that the 
answer was overdue. To date, Mr. Sweet has not given that inter- 
rogatory so much as the cold respect of a passing glance. 

In the Raab action, neither Mr. Sweet nor anyone else 

i has ever sought Dr. D'Angelo's testimony. 

There is not a word of testimony that Dr. D'Angelo up to 

the time this action was instituted had had any knowledge that 


Raab had sold his 600 shares to T.I.C. 


There is no wonder, therefore, that I never considered 
the two cases as companionable by any sense of the term. 

Moreover, Mr. Sweet recognized that the issues in the 
two actions were different. He made a motion for a consolidated 
trial and then withdrew it when the opposition thereto established 
beyond doubt that the issues were so disparate that such a trial 
would encompass such confusion as to amount to chaos. He withdrew 


his motion by letter to the Court, dated March 20, 1974. 


Throughout his affidavit Mr. Sweet states, suggests and 
implies that the delays in this nine year-old case were not occa- 
Sioned by his firm. (id. pp. 5, 6, 7, 8, 9, 10, 41, 12,-13, 15, 
16). 


There was a pre-trial on April 2, 1971. Again Mr. Sweet 
lapses into a semblance of accuracy. He swears that on that date: 


"We advised the Court that we planned to take 
the deposition of Teledyne or certain offi- 
cials of Teledyne Inc., a California corpora- 
tion, and of defendant Himmelfarb, and the 
defendants indicated that they wanted to take 
the depositions of David Sweet and Eugene 
Murphy: " (pe ')7)). 
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On that occasion Mr. Sweet made it clear that those 
"planned depositions" would take place in California and Mexico. 
I said that I intended to take the depositions of Messrs. Sweet and 
Murphy and would do so immediately upon plaintiffs' attorneys ad- 
vising that their discovery was completed. The Court agreed that 
such arrangement was proper. 

What nonsense it is for Mr. Sweet to swear (p. 10.): 


"There were two valid reasons why the taking of 
those depositions (Teledyne witnesses and Himmel- 
farb} was deferred until the completion of plain- 
tiffs' other discovery: 1. It was hoped that the 
evidence discovered from the depositions of the 
witnesses available locally would be sufficient to 
establish the plaintiffs' causes of action in both 
Less and Raab without the necessity of taking the 
depositions of the Teledyne witnesses, who resided 
in California, and of Mr. Himmelfarb, who resided 
in Mexico." 


Plaintiff never thereafter conducted any "other discovery.", 
| 


took no further depositions from local witnesses or anyone else, 


and there is nothing in the record to show that Teledyne witnesses 
or Himmelfarb had ever heard of Raab prior to April 2, 1971. 

Mr. Sweet's office and mine were in the same building. I 
saw him on various occasions subsequent to April 2, 1971, and asked 
when he was going to complete his discovery - that the cases were 
growing beards -. No definite answer was made. Finally on, or th 
day before September 19, 1972, Mr. Sweet told me that his discover 
was complete, that he was not going to take any Teledyne or Himmel- 
farb depositions. Pursuant to my said assurance to the Court 


| 


nearly 18 months earlier, on September 19, 1972, I noticed the depo 


| 
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sitions of Messrs. Sweet and Murphy for October 14, 1972, a date 


that Mr. Sweet and I had agreed upon. 


| Bearing date October 13, 1972, Mr. Heffernan wrote to 
ana counsel and to Magistrate Maxwell that the said depositions 
Hage had to be adjourned because Mr. Murphy was called out of 
town unexpectedly and are now scheduled for . . . October 21 
Mr. Murphy's deposition was taken on Saturday, October 
21, 1972, and Mr. Sweet's on October 28, 1972. 


{ 


DURING THE PRECEDING SOME 19 MONTHS NOT A SINGLE DEPOSI- 


SITION WAS TAKEN, AND THAT DELAY IS ATTRIBUTABLE SOLELY TO PLAIN- 
TIFF. 

| At all times after October 28, 1972 I was ready for 
leriar. In fact I could have been ready for trial within days 
after plaintiff completed his discovery, which was prior to April 
2,7. 1971. 

Again, with regard to Mr. Sweet's intimations that any 
delay was due to defendants, the fact is that from 1970 on, at 
virtually every meeting of counsel and the Court, both in open 
court and in chambers, I repeated time and again, in substance, 


, 


having previously advised the Court and counsel that our partner- 


that these cases should have been tried years ago. On May 15, 1974 


ship agreement required my retirement on June 30, 1974, I wrote to 


the Court with copies to all counsel. Referring to the sudden 


death of Mr. Runyan, one of our partners, and the problems of dis- 


tributing his work load, I wrote that I was staying on until Decem- 


| 
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ber 31, 1974. My letter concluded: 

"I can try it (Less) anytime during June or July 

or between September 15 and December 31. In the 

hope and expectation that at the conference on. 

June 3 a trial can be set to begin within those 

dates, we are not reassigning the case to other 

trial counsel.” 

Thus, in the light of all the foregoing Mr. Sweet cannot 
accurately contend that the deferdarts (plural) who include Dr. | 
D'Angelo, were responsibise for piasintiff's inordinate and inexcusa- 
ble delay in prosecuting this case. 


Time and again in his atfidavit Mr. Sweet refers to 


actions of defendants (plural), whereas the fact is that all the 


pate. (Sweet affidavit, pp. 2, 3, 7,.8, 10, 11, 12,13, 14, 15, 


on some pages mcre than once.) 


defendants who, of course, inciude, Dr. D'Angelo, did not partici- 
| 


My case was weakened materially by the death of Mr. 
(McDonough. He was by far, the most significant actor in both cases 
\During his deposition, time after time he refused to answer ques- 
tions or disclose relevant pzpers claiming attorney-client privi- 
lege. He was my age and it ne‘:r occurred to me that he would not 
be available at the trial. As a matter of strategy I then made no 
issue of his privilege claims. This was deliberate on My part. I 
wanted him on the stand fer the jury to observe his refusals, if 
repeated, and for the Court tc rule thereon. In my opinion his 
2rtivilege claim was baseless. Moreover he represented T.I.C. and 


| 
all its directors anu coul@ easily have ascertained their position 


| 
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as to waiving the privilege, as Dr, D'Angelo waived it when Attor- 


jjnmey Bartlo testified. I wanted to question Mr. McDonovgh as to any 


jefforts he made to place the matter of waiver before his clients 
| 


ae what advice he gave them with respect thereto. I inten'ej to 


develop these facts fully at the trial. Mr. Sweet asserts that 


there were "numerous inquiries” by counsel for plaintiff to coun- 
sel for defendants during the period from March 13, 1973 to Sannuary 
18, 1974 about substitution of counsel for the Taber estate. I 


‘eae no recollection or record of "numerous inquiries" to me during 


that period. Further, I know of no affirmative action taken by 


plaintiff's counsel during that period to expedite a trial. 


In summary: Mr. Sweet presents no "facts", by his under- 


standing of the term, on this motion that were not available to 


jnim and should have been presented in opposing the motion to dis- 
iss. His sole present claim is that the Court erred in its deci- 


sion. What he is now doing is attempting to utiliz his motion 


to submit new "facts" as a substitute for appeal. I respectfully 


submit that he should not be permitted to do so. 


unable to shorten it and still present the actual facts, and cite 


I apologize for the length of this affidavit. I am 


the record in support of them, in opposition to "the Sweet facts". 


WHEREFORE, I respectfully pray thac this motion be 


day of January, 1976 


AAz Notary Public 


| worn to before me this Robert M. HH: vchcock 
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UNITED SiATES DISTRICT COURT 
PORK THE WESTERN DISTRICT OF NEW YORK 


JUNIA E. RAAB, 
Plaintiff 
Civ. No. 1967-190 
v. 


APPIDAVIT 
TABER INSTRUMENT CORP., et al., 


Defendants 


STATE OF NEW YORK) 
COUNTY OF ERIE ) SS: 
CITY OF BUFFALO ) 


HAROLD J. BOREANAZ, first being duly sworn, deposes and 


i. I am a member of the bar of the State of New York and 
& member of the law firm of Boreanas, NeMoyer & Baker. 
2. In September, 196), i appeared in the action entitled 


Less V. Taber Instrument Corp., Civ. No. 1967-182 as counsel for 
defendant, Irwin Himmelfarb. 


3. Mr. Himmelfarb is not a defendant in the action entitled 
Raab v. Taber Instrument Corp., Civ. No. 1967-190. 


&, I have never treated the Less and Raab ections as 


related cases or "companion cases" because my client has never had 


any interest in the Raab case. I opposed the motion to consolidate 

these cases because, in my opinion, the cases did not have common 

questions of law or fact, particularly with respect to my client. 
5. I have appeared or been represented at calender 


calls and pre-trial conferences in the Less case. To my knowledge, 


APPENDIX C 
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it has never been represente on behalf of Mr. Himmelfard that if 
the Less case could be resolved first, the Raab case could be resolved 
along similar lines. My client Mr. Himmelfarb had no interest in a 
settlement of the Raeb case. 

6. I was present or was represented at each of the 
depositions in the Less case. I had no understanding that the 
depositions taken in the Less case were also being taken in the Raab 
case. 

7. On May 5, 1971, the plaintiff in the L:3s case noticed 
the deposition of my client Mr. Himmelfarb. As my client resided in 
Mexico and travel to Buffalo would have been burdensome to him, I 
advised him not to appear. On October 12, 1971, counsel for plaintiff 
in the Less case moved to compel Mr. Himmelfarb's appearance in 
Buffalo. That motion was withdrawn by counsel for plaintiffs on or 
about November 1, 1971. Counsel for plaintiff in the Less case never 
seriously sought to take Mr. Himmelfarb's deposition in Mexico although 
we did talk of the possibility always within the framework of who was 


to pay for the expense to the best of my knowledge. Mr. Himmelfarb 


had nothing to do with transactions between Mr. Raab and the Taber 
Instrument Corporation. 

8. I have been practicing before the United State. District 
Court for the Western District of New York since 1956. I am not 
aware of any "common practice” during the period 1967 to 1972, relative 
to the filing /of issue pending proceedings of a pre-trial nature. 

gS. I am unaware of any "prevailing practice” during the 


period 1967 to 1971 that would have required counsel for plaintiff 
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in the Less case to have paid my expenses in connection with a journey 
to California if the plaintiff had taken depositions in California. 
The order of the court dated October 12, 1971, providing for 
depositions in California made no such provision for expenses. 

10. I agrewd to a schedule that put the Less case on for 
trial prior to the Raab case. In my view, this agreement was simply 
an accommodation to the lawyers who were involved in both cases. 
Obviousiy both cases could not be tried simultaneously. This 
scheduling arrangement as far as I was concerned had no implicetions 


involving the questions of fact or law to be tried in the Less case or 


the relationship, if any, of these questions to the Raab case. 


Tied lon come 


Subscribed and sworn to before 


me this >C T7i day of January, 2976. 


RC. NeMOYER i 
se SA 3 ved tow York 
e County 
1. w 
" vcs Hach 3% 2 2 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


—_ 
JUNIA E. RAAB 
Plaintiff 


AFFIDAVIT 


TABER INSTRUMENT CORP., et al Civ. No. 1967-130 


Defendants 


— $$ $<$——————— ee 


STATE OF NEW YORK 


) 
: SS. 
) 


COUNTY OF ERIE 
VICTOR T. FUZAK, being first duly sworn, deposes and says: 


1. I am a-member of the bar of the State of New York and a 


member of the firm of Hodgson, Russ, Andrews, Woods & Goodyear. 


2, 2 firse Levens acquainted with the case entitled Less v. 
Taber Instrument Co., Civ.. No. 1967-182, in May 1971 when my firm was 
retained to represent Teledyne, Inc. Teledyne's Managing Agent, 
Warren J. Hildebrandt, had been served with a subpoena duces tgoum to 
Teledyne, Inc. as a non-party in the Less case at the offices of Taber 
Instrument Division of Teledyne, Inc., located $s North Tonawanda, ‘New 
York. The subpoena required the appearance of Teledyne Chief Executive 
Officer Dr. Henry E. Singleton and was purportedly Served pursuant to 


Rule 45(d) of the Federal Rules of Civil Procedure. 
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3. On June 4, 1971, Hon. John T. Curtin issucd an order to 
show cause why the subpoena should not be quashed. There was a hearing 
in this matter and on October 12, 1971 Judge Curtin ordered that the 
deposition be taken at Teledyne's principal place of business in 
California at a time and date to be arranged by the parties. That 
order made no provision for payment of expenses of counsel for deponents 


or defendants. 


4. I am unaware of any provision in the Federal Rules of 


Civil Procedure or any “prevailing practice" as referred to in the 
Sweet Affidavit of December 15, 1975 at paragraph 12, that would have 
required the plaintiff in the Less case to pay the expenses to 
California, and return, with overnight accomodations for defense 


counsel, absent a court order. 
—————_——_—_—_——— 


5. At no time did counsel for any defendant indicate to me 
that the deposition of taledyné sought in the Less case was also a 
deposition jin the Raab case. On the contrary, the subpoena and all 
motion papers and orders relating to it bore only the title of the Less 


case. 


- So far as I am aware, counsel for plaintiff in the Less 
ec any wkeosiot, subsequent to this Court's Order of 
Octover to take the deposition of any witness from Teledyne, 
Inc. in ; i when I had heard nothing in this matter for six 


months, I considered the matter closed and terminated. 
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7. On May 13, 1974, I appeared in Less v. Taber Instrument 
Co., Civ. No. 1967-182, representing Warren J. Hildebrandt, a named 
defendant. A Notice of Retainer and Appearance was filed on that date. 
Mr. Hildebrandt had been an officer and director of Taber Instrument Co. 
and had remained with the company as a supervisory employee after it 


became the Taber Instrument Division of Teledyne, Inc. 


8. . Prior to this time Mr. Hildebrandt had been represented by 
Charles J. McDonough along with three other defendants in the Less case, 
Ralph Taber, Benjamin Manasen and the Taber Instrument Co. By letter 
dated May 1, 1974, the Court directed that substitute trial counsel be 
obtained by Mr. Hildebrandt because it appeared that Mr. McDonough would 


be an important trial witness. 


9. Mr. Hildebrandt also retained me to represent him in the 


matter entitled Raab v. Taber Instrument Co., Civ. No. 1967-190. Mr. 


Hildebranat had previously been represented by Mr. McDonough in this 


matter. 
* 


10. I have reviewed the files in both the Less and Raab 
matters, and, of course, have conferred with Mr. Hildebrandt and others 
concerning both cases. It is and has from the outset been my opinion, 
based on that review and the work I have done, that the two cases are 
quite ditferent. I have never viewed them as “companion cases", what- 


eet eee a a a ci fe ra 
ever that term might mean. The facts in the two cases are quite 


| 


F 


in 
Hi 
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different. My client's position as to each matter was different. in 
my opinion, the legal questions are different in’ each case. 


11. I appeared in the Less and Raab matters at a special pre- 


trial conference before Hon. John T. Curtin on June 4, 1974. At that 


time a tentative triai date was set for October 15, 1974. 


12. I have never asked for any continuance, postponement or 


adjournment in either the Less case or the Raab case. 


13. In my opinion, my client's @efenses in the Raab case have 


been adversely and irrepa@.ably prejudiced by the deaths of Messrs. 


Taber, McDonough and Ness which have occurred during + inordinate 


time plaintiff has permitted this case to languish and to become stale. 
Mr. Hildebrandt is sued only in his capacity as an officer and director 
of Taber Instrument Co. I have been advised by Mr. Hildebrandt as 
follows: He aia not participate in any negotiations for the purchase 
of stock from Mr. Raab; he has no first-hand information with respect 
to transactions between Raab and the Taber Instrument Company; he has 
no first-hand information with respect to any negotiations or transac- 
tions between Teledyne, Inc. and the Taber Instrument co. The testinony 
of Messrs. Taber and McDonough, who conducted these negotiations and 
transactions, was essential to Mr. Hi x defense in 

action and it is my assessment as his attorney that there is no supsti- 
tute testimony or evidence available. u particula: 
bear in mind that because of Mr. McDonough's personal involvement, 


Hildebrandt did not have wholly independent representation until my 
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retention aS counsel, and that my questioning and handling of witnesses 
such as Messrs. Taber, McDonough and Ness, who by reason of plaintiff's 
delays are no longer available, would, I am sure, have been quite 
aifferent than what occurred on depositions in the Less case. The 
extraordinary lapse of time has thus deprived Mr. Hildebranat of obtain- 
ing the first-hand protection he would have had through proper 
examination of these participants in the transactions at issue in the 


Raab case. 


14. I agreed, solely as a matter cf scheduling, to the 
proposal that the Less case be tried before the Raab case. Since four 
of the five law firms involved in the Less matter were also involved in 
the Raab matter, it was obvious that the two cases could not be scheduled 
for trial simultaneously. The *greement on trial schedule certainly 
reflected no recognition on my part of any relationship of fact or law 


between the two cases. 


15. I have been practicing before the United States District 


Court for the Western District of New York for 25 years. I am not 
aware of any "common practice" in the period 1967 through 1971 of 
placing cases on the calendar by filing notes of issue and then 
carrying the cases over from term to texm for a period of years for 
completion of discovery cr any other purpose. On the contrary, it has 
been my general understanding that notes of issue should not be filed 


until the matter is ready for trial. 
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' 

| 

4 16. I have, from the outset, taken the position that Mr. | 

Hildebrandt was subject to no liability in either the Less case or the 

Raab case, and that by reason of his financial circumstances he would 

not participate, even on a “nuisance value" basis, to the settlement 
of either lawsuit. I have consistently so advised all attorneys, 

a including Mr. Sweet, as well as the Court. Accordingly, I did not i 

delay making a settlement offer until January 23, 1975 as asserted in 

: paragraph 16 of Mr. Sweet's Affidavit dated December 15, 1475, since I 

had no offer to make. Mr. Sweet has known my position..since June 1974, 

and that position has not changed. It should be pointed out, however, 

that during the period from early November 1974 when the Less case was 

settled (without contribution by Mr. Hildebrandt) to January 23, 1975, 


Mr. Sweet never approached me to discuss possible)settlement of the Raab 
| ease. Oi 


: Subscribed and sworn to before me 


this 23rd day of January, 1976. 


: i % : 
i 2 Via i 
nl thn) Oo ad bJotirs ; 


SUSAN Kk, WATERS 
Retery poche, Stats of New York 

Joho Sn fre Court 
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In the 
UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF NEW YORK 
' JUNIA E. RAAB, 
Plaintiff, 
Ve 
s . No. 1967-190 
| TABER INSTRUMENT CORP., et al., 


Defendants. 


_ STATE OF NEW YORK 
| COUNTY OF ERIE 


EDWARY D. SIEMER, being first duly sworn, deposes and 


le I am a member of the bar of the State of New 
York and a member of the firm of Falk, Sacer, Glick, Tuppen & 
; Maloney. 
2. In January, 1974, I was requested by Marine 
Midland-Western, one of the executors of the Estate of Ralph F. 


i Taber, tu represent the Estate in the actions entitled Less v. 


i| Taber Instrument Corp., Civ. No. 1967-182, and Raab v. Taber 


Instrument Corp., Civ. No. 1967-190. I agreed to undertake 
that representation and counsel for all parties, including 
Mr. Sweet, were informed promptly. Counsel for plaintiffs in 
those actions made a single inquiry in this regard in January, 


1974. 
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3. On March 8, 1974, notice was served on all 
parties in the actions entitled Less v. Taber Instrument Corp., 
| Civ. No. 1967-182, and Raab v. Taber Instrument Corp., Civ. No. 
i 1967-190 that our firm was substituted for Charles J. McDonough 
| as counsel for defendant, the Estate of Ralph F. Taber. 
4. On April 29, 1974, at a pretrial conference before. 
Hon. John T. Curtin, the court directed that substitute trial 
counsel be obtained for Taber Instrument Corp. because its then 
: counsel, Charles J. McDonough would be an important witness at 
trial. 


5. On June 3, 1974, at a pretrial conference before 


|| Hon. John T. Curtin, it was suggested that the court appoint 


a receiver to act on behalf of Taber Instrument Corp. The 

' Corporation was unable to act for itself as it had no share- 
holders and no directors. The matter was adjourned to June 24, 
1974 to permit counsel to submit a plan for representation of 
the corporation. 

6. On July 24, 1974, an order was entered appoint- 
ing Edward J. Carland as receiver for the Taber Instrument 
Corp. Thereafter Mr. Carland retained our firm to represent 
the corporation. 

To Upon examination of the files and pleadings in 
the two cases, we determined that the Less and Raab actions 
rested on different factual grounds and different legal theories. 


There was pending a motion by counsel for plaintiffs to consoli- 
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date these cases. The cases were plainly inappropriate for 
consolidation, and we opposed that motion. The motion was 
subsequently withdrawn. In my opinion, the motion for con- 
solidation was made as an attempt to get the depositions taken 
only in the Less case admitted into evidence with respect to 
the Raab case. That was necessary because Mr. Taber had died 
before being deposed as to the Raab case. We have never con- 
sidered the Less and Raab cases to be related or "companion" 
cases, and have never communicated any position to the contrary 
to the court or counsel for plaintiffs. 

8. We agreed to a schedule under which the Less 
case would be tried before the Raab case. That agreement was 
based only on considerations of convenience of counsel as 
several of the lawyers in the Less case, including ourselves, 
were also involved in the Raab case and it was obvious that 
the two cases could not be tried simultaneously. That agree- 
ment had no reference to substantive considerations as to 
questions of law or fact involved in the two cases. 

9. After the Less case was scheduled for trial 
we concentrated on finishing the discovery in that case. 


Discovery in the Raab case was held in abeyance. We traveled 
ee od 


a 


to California and interviewed Teledyne officials, including 
Dr. Singleton, the Chairman of the Board, who had never been 


deposed by plaintiff in either case. That discovery led to 


a3 


| 
! 
! 
| 
| 
| 
| 


$15 


Defendants’ Memorandum of Points and Authorities 11 Opposition to 
Plaintiff's Motion to Set Aside Judgment of Dismissal. 


the settlement of the Less case at an amount only slightly above 
that proposed by defendants six months earlier. 

10. After the Less case was settled, in November, 
1974, I informed Mr. Sweet, counsel for plaintiff in the Raab 
case, that he should submit a settlement proposal ir the Raab 
case based on the settlement formula in the Less case, taking 
into consideration the amounts already paid to Mr. Raab in 
settlement of the pension claims. Mr. Sweet agreed to do that, 
but did not come forward with any proposal. In December, 1974, 
Mr. Sweet inquired whether the defendants would make any offer. 
I told him once again that the defendants would consider any 
proposal for settlement that he cared to make based on the 
settlement formula in the Less case. Finally, in January, 1975, 
Mr. Sweet proposed a settlement of approximately $25,000. 

I told him that based on the settlement formula in the Less 
case, that figure was far out of line because Mr. Raab's 

stock was worth only $30,000 and Mr. Raab had already been paid 
some $27,000 by the Taber Instrument Corporation. Mr. Sweet 
said that the plaintiff would not agree to take into consider- 
ation any amount already paid by the corporation and that his 
offer of $25,000 was generous as the case was worth about 
$32,000. After January, 1975, Mr. Sweet made no further 
efforts to settle the case beyond appearances at pre-trial 


conferences scheduled by the court. 


iL. Because the Less and Raab cases arise out of 


sue 
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different transactions and thus cut of different facts, the 
discovery in the Less case did not cover the facts in the 

Raab case. At the March 19, 1975 pre-trial conference, we 
renewed our request for additional discovery on the Raab case. 
That request had been made previously at the pre-trial conference 
on June 3, 1974 and at the hearing on November 5, 1974. In 
prepsting for this discovery, we found that the deaths of : 
Messe. Taber and McDonough had so handicapped the preparation 
of any defense in the Raab matter that we were obliged to move 


to dismiss, which we did promptly. 


wil LZ 


Siem 


Subscribed and sworn to before 


en / 
me this ““**’ day of January, 1976. 


VIOLS K. AAP RETT 
jie 9 YORK 


o 
+ ow. 39 


$17 


Defendants’ Memorandum of Points and Authorities In Opposition to 
Plaintiff's Motion to Set Aside Judgment of Dismissal. 


In the 
UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF NEW YORK 


enn 


Plaintiff 
Vv. 


Civ. No. 1967-190 
TABER INSTRUMENT CORP., et al. 


Defendants 


STATE OF NEW YORK ) 
Ss: 


) 
COUNTY OF ERIE ) 


ROSS L. RUNFOLA, being first duly sworn, deposes and says: 


1. I am a member of the bar of the State of New York and a member 
of the firm of Brennan, Tesseyman, Zelman, Runfola & Brownstein. 

2. On May 20, 1974, my firm filed a Notice of Retainer and 
Appearance for Benjamin Manasen in the matters entitled Less v. Taber Instrument 
Corp., Civ. No. 1967-182 and Raab v. Taber Instrument Corp., Civ. No. 1967-190. 
My associate, Arnold Zelman, and I have worked on these cases. 

3. Mr. Manasen had been a director of the Taber Instrument Corp. 
and was sued in that capacity in both actions. The Taber Instrument Corp. was 
also a defendant in both actions. 

4. Prior to May 20, 1974, Mr. Manasen was representec by Charles. J. 
McDonough who also represented the Taber Instrument Corporation and its other 


officers and 4irectors. 
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5. We have never regarded the Less and Raab cases as related 
or “companion” cases; nor have we ever indicated to the court or counsel for 
plaintiffs that we regarded the questions of fact and law in the two cases to 
be the same. When counsel for plaintiffs in the two cases moved to consolidate 
the cases we opposed that motion on the ground that there were no common 
issues of law or fact. 

6. We first appeared in the Less and Raab actions at the pre-trial 
conference before Hon. John T. Curtin on June 3, 1974. At that time a trial 
date was set for the Less action. Since that time we have not requested any 
continuance, adjournment or other delay in either case. 

7. We agreed that the Less case be tried before the Raab case. 
That agreement reflected an accommodation to the lawyers who were involved in 
both cases. It had no implication of any relationship between the cases. 

8. During the period from November, 1974 to February, 1975, I 
was not approached by counsel for plaintiff in the Raab case in any effort to 


settle that case or to move it on to trial. 


} 


A ™~ Ve Ula bty 
ROSS L. RUNFOLA 


C 
Subscribed and sworn to before me 


this 23rd day of January, 1976. 


if ow He (eof, we ici 


JEAN R. AGOSTINELLI 


Public, Stale of New York 
Qualified in Erie County a) 
My Commission Expires March 30, 19..k% / 


WESTERN DISTRICT OF NEW YORK 


a 


JUNIA E. RAAB, 


Piaintiff, 
vs. Civil 1967-190 


ER INSTRUMENT CORPORATION, a New AFFIDAVIT 
York corporation, RALPH F. TABER, 
\JOSEPH P. D'ANGELO, also known as 
iFRANK WEBER, BENJAMIN MANASEN and 


J. HILDEBRANDT, 
Defencants. 


OF ERIE 
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UNITED STATES DISTRICT COURT 


ROBERT M. HITCHCOCK, being duly sworn, deposes and says: | 


For many years prior to May 8, 1967, the date this action, 
| as instituted, I was a member of the firm of Phillips, Lytle, 
itchcock, Blaine & Huber and its predecessor firms, and in charge ; 
£ its Litigation Depertment. I continued *s a member of said firm. 
ough June 30, 1974, and was employed by it thereafter through 
cember 31, 187°, when I retired. I am now listed on the firm 
etterhead as “of counsel". I have had complete and active charge 


1 

| 

i 

f this case since its inception. 

| I make this affidavit in opposition to plaintiff's motion 
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to vacate the judgment herein entered November 25, 1975. 

The motion is supported by the affidavit of David L. 
Sweet, Esq., although there are also affidavits of Messrs. Heffer- 
nan and Mentgomery which, I submit, add nothing to the Sweet affi- 
davit. 

Apart from nit-picking at the November 25, 1975 decision |: 
of Hon. John T. Curtin, and re-asserting earlier denials, the 
Sweet affidavit sets forth what I can but refer to as “the Sweet 
facts", all of which he knew when his affidavits were submitted in 
opposition to the motion to dismiss for delay (now nearly nine 
years) in plaintiff's prosecution of this action. 


The Sweet affidavit further demonstrates that Mr. Sweet 


at pps. 2, 3, 5, 6, 9, 13 and 16 (on some pages more than once) 
where he refers to Less and Raab as "companion cases." I do not 
know what he means by that term. All that is companionable about 
the two cases is that they were instituted on the same date by the 


{ 
same counsel, and that some of the defendants in Less are also de- 


is incurably allergic to actual facts. The clearest example * 


fendants in Raab. I have never treated them in any way as involving 
anything else; having throughout rejected any suggestion that the 
issues of fact or law were the same in both. 

Mr. Sweet never suggested to me during the period 1967 
through 1973 that he intended to move to consolidate these cases. 
If such a suggestion had been made at any hearing or pre-trial con- 
i ference, I would have objected, because, as appears below, both the 


factual and legal issues were markedly different. 
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I have throughout firmly refused to contribute anything 
to any Raab settlement. I have never confirmed any expectation 
on the part of anyone that if the Less case were settled, the Raab. 
case could be disposed of along similar lines, aS regaxs'S s4y par- 
ticipations by Dr. D'Angelo. The only reason I contributed to 
the Less settlement was that Dr. D'Angelo was a party, along with 
T.I.C.-Taber and Himmelfarb in pledging $300,000 ($100,000.00 each) 
of Teledyne stock when Teledyne acquired T.I.C. assets in es 
1966. The pledge provided, inter alia, that if any of the said 
parties was held liable in the Less action each would contribute 
pro rata up to the value of that stock. I have always believed 


that Dr. D'Angelo had a good defense in that action because he had 


nothing to do with the negotiations resulting in the sale of ical 


assets (he had tried and failed to purchase the Less stock for him- 
se’ f), and, as Taber testified, subsequent to April 30, 1965, (no 
negotiations between T.I.C. and Teledyne were had until after 
February 3, 1966) Mr. McDonough alone handled all negotiations re- 
lating to the sale of the Less stock (Taber deposition August 3, 
11967, pp. 187-190}; and because, as Dr. D'Angelo testified, he 

| fetay advised Less in the spring of 1966 that there were negotia- 
tions taking place between T.I.C. and Teledyne, and that Less 

j scoffed that there was any likelihood at all that Taber would ever | 

ll sera his company (D'Angelo deposition November 9, 1967, pp. 416, 

ony 456-459, 482). However, my analysis of the law, as it has 


|! been developing over the nine years that this case has been pend- | 


hi 
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ing, and the facts indicated a substantial possibility that the 
Estate of Ralph Taber or Taber Instrument Corporation would be a 


liable, in which event Dr. D'Angelo would lose his $100,000 stock 


pledge even though he won the litigation. Further, he would have 


afford. I, therefore, advised Dr. D'Angelo to contribute the pro- 
| ceeds, viz., the then value of his pledge shares (approximately 
$53,000.00), less his attorneys' fees of approximately $23,000.00 . 
to the $460,000.00 Less settlement. This was done, his contribu- 
tion amounting to approximately $30,000.00 

The aforesaid indemnity agreement was given to cover any ' 
liability arising from the sale of Less stock - not a word therein 
regarding the sale of Raab stock - and the indemnity agreement was . 
signed six months after Raab sold his stock. 

The actual facts, well known to Mr. Sweet, are that 
Dr. D'Angelo had nothing whatsoever to do with any negotaitions re- 
sulting in the sale of Raab's stock to T.I.C. Raab testified _—, 
his attorney, Mr. Ness, negotiated in his behalf for the sale (Raab 
deposition, October 1, 1970, p. 56); that the only relationship he 
had with Dr. D'Angelo with respect thereto was "early in 1965" 
when Dr. D'Angelo"indicated that he thought he could get what I 
paid for my stock” (Id. pp. 59, 60). Mr. Sweet prevented develop- 
ment of Raab's knowledge of the negotiations with Mr. Ness (now 


deceased) advising him not to testify as to any conversations with | 


Mx. Ness in that they "are confidential communications between 
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lawyer and client, which is privileged.” (Id. pp. 50, 51). Mr. 
McDonough testified, and produced his memoranda in confirmation, 
that it was he who negotiated with Mr. Ness (McDonough deposition, 
July 13, 1970, pp. 7-12). Both of these depositions (Raab and 
McDonough) were captioned in the Raab action alone. 

Dr. D'Argelo's talk "early in 1965" was at least eight 
months waters there was any thought of negotiating with Teledyne, 
and Mr, Sweet well knows suci. to be the fact. The record is re- 
plete to the effect that the first mention of possible acquisition 
of T.1I.C. by Teledyne was February 3, 1966. At page 11 of his 
affidavit Mr, Sweet lapses into accuracy when he states "... plain 
tiffs (in October 1970) were in a position to establish that nego- 
tiations between Teledyne and Taber Instrument had been initiated 
in February 1966 ..." (Emphasis mine). 

It is conclusive, therefore, that when Dr. D'Angelo 


talked with Raab in the spring of 1965 there were no negotiations 


On various occasions, I, and on one occasion Mr. Cordes 
of my office, asked Mr. Sweet to dismiss the Raab action vs. 
Dr. D'Angelo, citing the above facts plus Dr. D'Angelo's financia 


plight. Mr. Sweet, not deigning to discuss the facts, refused. 


to disclose, and no one knows it better than Mr. Sweet. | 
| 
; | 


had Mr. Cordes submit a single interrogatory to Mr. Sweet asking 
'that plaintiff state every fact which he intended to present at 
Sse trial to establish liability on the part of Dr, D'Angelo. 


| 
the pre-trial conference on July 17, 1975, I again requested 


| 
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Mr, Sweet to answer that interrogatory and pc‘nted out that the 
answer was overut . To Cate, Mr, Sweet has not given that inter- 
rogatory so much as the cold respect of a passing glance. 

In the Raab action, neither Mr. Sweet nor anyone else 
has ever sought Dr. D‘Angelo's testimony. 

There is not a word of testimony that Dr. D'Angelo up to, 
the time this action was instituted had had any knowledge that 
Raab had sold his 600 shares to 7 I.C. 

There is no wonder, therefore, that I never considered 
the two cases as companionable by any sense of the term. 

Moreover, Mr. Sweet recognized that the issues in the 
two actions were different. He made a motion for a consolidated 


trial and then withdrew it when the opposition thereto established 


would encompass such confusion as to amount to chaos. He withdrew 
his motion by letter to the Court, dated March 20, 1974. 


Throughout his affidavit Mr. Sweet states, suggests and | 


implies that the delays in this nine year-old case were not occa- 


I 
= doubt that the issues were so disparate that such a trial 


| sioned by his firm. (Id. pp. 5, 6, 7, 8; 9, 10, 11, 12, 13, 15, 
16). 
There was a pre-trial on April 2, 1971, Again Mr. Sweet 
lapses into a semblance of accuracy. He swears that on that a 


"We advised the Court that we planned to take 
the deposition of Teledyne or certain offi- 
H cials of Teledyne Inc., a California corpora~ 
| tion, and of defendant Himmeifarb, and the 
: defendants indicated that they wanted to take 
| the depositions of Lavid Sweet and Eugene 
| Murphy." (p. 7). 
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On that occasion Mr, Sweet made it clear that those 
"planned depositions" would take place in California and Mexico. 
I said that I intended to take the depositions of Messrs. Sweet an 
Murphy and would do so immediately upon plaintiffs' attorneys ad- 
vising that their discovery was completed. The Court agreed that 
such arrangement was proper. 

What nonsense it is for Mr. Sweet to swear (p. 10.): 

"There were two valid reasons why the taking of 

those depositions (Teledyne witnesses and Himmel- 

farb) was deferred until the completion of plain- 

tiffs' other discovery: 1. It was hoped that the 

evidence discovered from the depositions of the 

witnesses available locally would be sufficient to 

establish the plaintiffs' causes of action in both 

Less and Raab without the necessity of taking the 

depositions of the Teledyne witnesses, who resided 


in California, and of Mr. Himmelfarb, who resided 
in Mexico." 


Plaintiff never thereafter conducted any "other discovery", 
took no further depositions from local witnesses or anyone else, 


and there is nothing in the record to show that Teledyne witnesses 


jor Himmelfarb had ever heard of Raab prior to April 2, 1971. 


Mr. Sweet's office and mine were in the same building. I 
saw him on various occasions subsequent to April 2, 1971, and aske 
when he was going to complete his discovery - that the cases were 

rowing beards -. No definite answer was made. Finally on, or th 
day before September 19, 1972, Mr. Sweet told me that his discovery 
was complete, that he was not going to take any Teledyne or Himmel- 
| 
| 


s. Pursuant to my said assurance to the Court 
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sitions of Messrs. Sweet and Murphy for October 14, 1972, a date 
that Mr. Sweet and I had agreed upon, 


Bearing date October 13, 1972, Mr. Heffernan wrote to 


"have had to be adjourned because Mr. Murphy was called out of 


town unexpectedly and are now scheduled for . . . October 21 . 


| 
all counsel and to Magistrate Maxwell that the said depositions | 


Mr. Murphy's deposition was taken on Saturday, October 
21, 1972, and Mr. Sweet's on October 28, 1972. 

DURING THE PRECEDING SOME 19 MONTHS NOT A SINGLE DEPOSI- | 
SITION WAS TAKEN, AND THAT DELAY IS ATTRIBUTABLE SOLELY TO PLAIN~- 
TIFF. 

At all times after October 28, 1972 I was ready for 
jtrial. In fact I could have been ready for trial within days 
after plaintiff completed his discovery, which was prior to April 
2, 1971. 

Again, with regard to Mr. Sweet's intimations that any 
delay was due to defendants, the fact is that from 1970 on, at 


virtually every meeting of counsel and the Court, both in open | 
court and in chambers, I repeated time and again, in substance, | 


that these cases should have been tried years ago, On May 15, a 
having previously advised the Court and counsel that our partner- i 
ship agreement required my retirement on June 30, 1974, I wrote to 
the Court with copies to all counsel. Referring to the sudden 

death of Mr. Runyan, one of our partners, and the problems of dis- 


| 
| 
| 


tributing his work load, I wrote that. I was staying on until Decem- 
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ber 31, 1974, My letter concluded: 
"I can try it (Less) anytime during June or July 

or between September 15 and December 31. In the 

hope and expectation that at the conference on 

June 3 a trial can be set to begin within those 

Gates, we are not reassigning the case to other 

trial counsel." 

Thus, in the light of all the foregoing Mr. Sweet cannot 
accurately contend that the defendants (plural’ who include Dr. | 
D'Angelo, were responsible for plaintiff's inordinate and od 
ble delay in prosecuting this case. 

Time and again in his affidavit Mr. Sweet refers to 
actions of defendants (plural), whereas the fact is that all the 
defendants who, of course, include, Dr. D'Angelo, did not partici- 

jpate. (Sweet affidavit, pp. 2, 3, 7, 8, 10,11, 12, 137 14, 15) 
on some pages more than once.) 

My case was weakened materially by the death of Mr. 

icDoncugh. He was by far, the most significant actor in both cases. 
During his deposition, time after time he refused to answer ques- 
tions or disclose relevant papers claiming attorney-client privi- 
lege. He was my age and it never occurred to me that he would not 
be available at the trial. As a matter of strategy I then made no 
issue of his privilege claims. This was deliberate on my part. 1 

anted him on the stand for the jury to observe his refusals, if 

epeated, and for the Court to rale thereon. In my opinion his 


privilege claim was baseless, Moreover he represented T.I.C. and 


11 its directors and could easily have ascertained their position , 


| 
| 
| 
| 
| 
| 
| 
| 
| 
LI 
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as to waiyiny the privilege, as Dr. D'Angelo waived it when Attor- | 
ney Bartlo testified. I wanted to question Mr. McDonough as to sad 
efforts he made to place the matter of waiver before his clients | 
and what advice he gave them with respect thereto. I intended to 
develop these facts fully at the trial. Mr. Sweet asserts that | 
there were "numerous inquiries” by counsel for plaintiff to coun- 
sel for defendants during the period from March 13, 1973 to es 
18, 1974 about substitution of counsel for the Taber estate. I | 
have no recollection or record of "numerous inquiries" to me during 
that period. Further, I know of no affirmative action taken by 
plaintiff's counsel during that period to expedite a trial. 


In summary: Mr. Sweet presents no "facts", by his under- 


tanding of the term, on this motion that were not available to 


iss. His sole present claim is that the Court erred in its deci- 


s 
im and should have been presented in opposing the motion to dis- 
sion. What he is now doing is attempting to utilize this motion 
t 


o submit new "facts" as a substitute for appeal. I respectfully 
I apologize for the length of this affidavit. 
nable to shorten it and still present the actual facts, and cite 


he record in support of them, in opposition to "the Sweet facts”. 


enied,. 


} 
| 
| 
| 

i that he should not be permitted to do so. 
| 


: WHEREFORE, I respectfully pray that this motion be 
uS 


worn to before me this }s ws M. Hitchcock 


t | 
lees of January, 1976 


‘ eet 


Notary Pu CLORIA A. SARTORI 
= GLORIA Pe Sate of How York 


Gestetner March 30, 19-27 
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' UNITED STATES DISTRICT COURT FOR 
THE WESTERN DISTRICT OF NEW YORK 


JUNIA E, RAAB, 


Plaintiff 
CIVIL NO, 1967-190 


-Vs- 


SUPPLEMENTAL AFFIDAVIT 
TABER INSTRUMENT CORPORATION, 


et al, 


Defendant 8 


STATE OF NEW YORK 
COUNTY OF ERIE 


DAVID L. SWEET, being duly sworn deposes and says: 


l. This affidavit is submitted in response to the 
affidavits of Robert M. Hitchcock dated January 22, 1976, 


Harold J. Boreanaz dated January 26, 1976, Victor T. Fuzak 


| 
. 
| 
i 


dated January 23, 1976, and Edward D. Siemer dated January 
23, 1976, and Ross L. Runfola dated January 23, 1976. 

2. For the most part the allegations of said 
affidavits are already controverted by the affidavits and ex- 
hibits submitted by plaintiff in support of this motion and in 
opposition to defendants’ original motion ts dismiss. However 


there are some allegations in the latest defendants’ affidavits 


ot. 
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, Which are too outrageous to leave unanswered. 


| THE HITCHCOCK AFFIDAVIT 
i 

\ The statement appears at page 2 that Mr. Hitchcock 
i “would have objected" to any suggestion on the part of the 

| painesee to consolidate the Raab and Less cases. In fact how- 
ee after that suggestion had been made by plaintiff Mr. 
i 


i Hitchcock stated that he had no objection and would not oppose 
i 

| it. I reported this to Mr. Siemer on January 18, 1974, and 

4 

ll asked him whether he , as new trial counsel, would also be 


|| agreeable, and Mr. Siemer said he would let me know. 


The statement is made at page 4 of Mr. Hitchcock's 
! 
l affidavit, with regard to the indemnity agreement given to cover 


| Liability arising from the purchase of the Less stock, that 


HT 
irere was “not a word therein regarding the sale of Raab stock." 
. However, the original draft of the indemity agreement expressly 


‘referred to indemnity against possible liability arising from 
Hf 


ii 
ithe purchase of the Raab stock as well as the Less stock. 


{ 


“Attached as Exhibit “A" hereto is a draft of a “PLEDGE AGREEMENT", 
f 


| (marked on discovery as Plaintiff's Exhibit No. 152) which 


‘provides for a pledge of Teledyne shares worth $550,000.00 by 
it 
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D*Angelo and otiiers as security for an indemnity against any 


liabilities “which may arise with respect to the purchase of 


14,100 shares of TABER INSTRUMENT capital stock from Joseph 


F. Less and 600 shares from Junia E. Raab as well as with 
respect to the sale and issuance of 14,100 shares of TABER 
INSTRUMENT capital stock to Manasen aid D'Angelo". There was 
testimony by Mr. McDonough and defendant D'Angelo that said 
PLEDGE AGREEMEN: was submitted to D'Angelo and the others at 
the insistance of Teledyne (see, for example Exhibit "B" 
attached hereto, letter to D'Angelo from McDonough, marked on 
discovery as plaintiff's Exhibit No. 155) and that it was only 
after bitter and extended negotiation that the indemnity 
agreement was finally revised, to reduce the amount thereof 
to $300,000.60 from $550,006.00 and to omit reference to the 
purchase of the 600 shares of Raab stock. 

The foregoing refutes, of record, the surprising 
statement at page 6 of the Hitchcock affidavit that "there 
is not a word of testimony that Dr. D'Angelo up to the time 
this action was instituted had had any knowledge that Raab had 
sold his 600 shares to TIc". It also demonstrates the total 


inaccuracy of the statement at page 7 that “there is nothing 


=3= 
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in the record to show that Teledyne witnesses or Himmelfarb 
had ever heard of Raab prior tc April 2, 1971". 

With regard to Mr. Hitchcock's statement concerning 
discovery following the April 2, 1971, pretrial meeting, Mr. 


Hitchcock was served with copies of all notices of the 


proceedings with respect to our efforts to obtain the depositions 


of the Teledyne witnesses in Buffalo, and to secure the 
appearance of defendant Himmelfarb, and Mr. Hitchcock and 
counsel for the other defendants were aware of the difficulties | 
and delays encountered. The depositions of myself and mr. 
Murphy could have been taken whenever the defendants saw 
fit to do so, as they were wholly unrelated to the depositions 
sought by us of the Teledyne witnesses and Himmelfarb. On 
no occasion, including any encounters in our office building, 
did I ever express any opposition to Mr. Hitchcock's going 
ahead with the taking of cur depositions, or of any other 
discovery he may have deemed advisable. 
Following service in late September, 1972, of 
separate notices by Mr. Hitchcock and Mr. McDonough to take the | 
Murphy and Sweet depositions in October, 1972, our office sare 
| 


ated fully, and to accommodate counsel for the defendants, we 


4. i 
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~ 


i ‘ 


;made ourselves available on successive Saturdays for the taking 


| 
| 
| 


lof those depositions. 
| 
| 


“interrogatory" submitted to me by Mr. Hitchcock's firm, referred 


Regarding the sweeping and obviously improper "single 


ite at p. 5 of his affidavit, I point out that saic interrogatory 
i 
jjwas served May 22, 1975, and that Mr. Hitchcock's firm had re- 
I 


t 


|, presented defendant D'Angelo in both the Less and Raab cases 


| since their inception. 

i 

| Mr. Hitchcock's conclusory assertion that he is pre- 
ii 

|| judiced by the loss of Mr. McDonough is without merit and 


I 

denied. In addition, it is noteworthy that Mr. Hitchock ad- 
i 

‘mits that he deliberately, as a matter of strategy did not 

t 


! examine Mr. McDonough as fully as he could have during the 
al 


i, course of Mr. McDonough‘s several depositions taken in the 


;, Less and Raab actions. 

In partial substantiation of the numerous inquiries 
|Z made during the period from March 13, 1973 to January 1974, 
i 


iI have attached hereto ag Exhibit "C" a memorandum I made at 
if 
| the time for our files in Raab and Less of conversations with 
{| 
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! (HE SIEBMER AFFIDAVIT 


This affidavit contains many misrepresentations of 


fact and unfounded arguments which are refuted by previous 


' affidavits and exhibits submitted on behalf of plaintiff, and 


' the record. 


Paragraphs 9 and 10 deserve special attention, how- 
: ever, as they are truly flagrant illustrations of a willingness 
: to disregard, or distort, the true facts and circumstances of 
this litigation in order to obtain unfair advantage. 

Paragraph 9 of the Siemer affidavit, after referring 
! to discovery taken by the defendants after the Less case was 


scheduled for trial (in October 1974) states as follows : 
"" sat discovery led to the settlement 
of the Less case at an amount only slightly 


above that proposed by defendants six months 
earlier." 


Annexed hereto as Exhibit "D" is a letter to the 
court dated October 2, 1974, from Mr. Siemer himself, and 
other defendants' counsel, which states in part as follows 


"The only offer of settlement made to 
Mr. Sweet was in the sum of $400,000. before 
your honor in the status report of September 
24, 1974. No offer of $500,000. was made 
“more than two months ago" nor referred to be- 
fore your honor. No offer of $492,500. was 
made October lst at a meeting of counsel." 
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Paragraph 10 of the Siemer affidavit also grossly 
misrepresents the facts concerning settlement negotiations 
conducted in the Raab case following settlement of the Less 

case. The Less case was settled in November, 1974, for 
$560,000., which was roughly equivalent to the difference 
| between the $141,000. he had received for his 14,100 shares 


! at $10.00 per share, and the amount of $705,000. computed at 


the Teledyne acquisition price of about $50.00 per share. In 


discussing the mechanics of concluding the Less settlement, 

| I asked Mr. Siemer about settling Raab along the same lines. 
He said he would take it up with counsel for the other defend- 
ants and let me know. Later, at his request and after some 
discussion I indicated we would recommend settlement for about 
$25,000., which was roughly equivalent to the difference be- 
tween the $4,800.00 received by Raab for his 600 shares at $8.00 : 
per share, and the amount of $30,000. computed at the Teledyne 
price of $50.00 per share. Mr. Siemer said he would discuss 
this proposal with the other defendants. Finally, on January 23, 
1975, Mr. Siemer told me that in computing a settlement figure, 
credit would have to be given in full for the amount of 
$23,554.49 paid to Raab as profit sharing benefits by the Taber 
Instrument Profit Sharing Trust ( not by Taber Instrument Corp- 


oration) which had been the subject of a previous state court 
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suit. Mr. Siemer went on “o say that on that basis Raab was 
only entitled to about $2,700.0U. He then proposed settlement 
for $5,000.09, which he said he had not yet taken up with 
counsel for the other defendants. I immediately rejected 
; the offer, as out of the question, and the next day informed 
; Deputy Court Clerk Walsh that settlement negotiations had 
H been unavailing, and asked that the marking of exhibits for 
| trial be scheduled. 

In the concluding sentence of paragraph 10, Mr. 
Siemer's affidavit makes the amazing statement that after 
January 1975, I made no further efforts to settle other than 
| to attend pre-trial conferences scheduled by the Court. In 
i truth, as Mr. Siemer well knows, we have made many efforts 
since that date to arrive at a fair settlement with Mr. Siemer's . 


| daughter, Deanne Siemer, and the other defendants’ counsel. 


h Attached, for example, are Exhibit "E" being my file memorandum 


; dated July 15, 1975, as to phone conversations of that date with 
counsel for all defendants, Exhibits "F" and "G", being my 
letters dated July 25, 1975 and July 28, 1975, to Miss Siemer 


‘i and other opposing counsel. 
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THE BOREANAZ, FUZAK AND RUNFOLA AFFIDAVITS 
The affidavit of Mr, Boreanaz adds little not pre- 
|) wWiously alleged by the defendants and already controverted. 
| However, with regard to our motion in October 1971 to strike 
Mr. Himmelfarb's answer, it was several weeks after the court 
| had already given a verbal ruling denying our motion, that at 
the suggestion of one of the court's law clerks I agreed to 
have the motion marked as “withdrawn", to eliminate the neces- 
sity for a written order. 

The affidavits of Mr, Fuzak and Mr. Runfola consist 
essentially of second hand allegations and arguments, which 
require no further response. Neither denies that their clients 
weve both directors of Taber Instrument throughout the trans- 
actions involving the Teledyne acquisition and the purchases 
of the Less and Raab shares, all of which requiredand received 


their express approval. 


. cor ~ pS 
fog. ier. ‘4 


Subscribed and sworn to before 


me this 9th day of February, 1976. 


NOTARY PUBLIC, ERIE COUNTY, N.Y. 
FLORIAN CARL FLIERL 
Bstery Petiic, Sinte of Now York 
Qualia tw Erie Cosnty 
© Gamtnwe frpces Worcs M1877 
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PLEDGE AGREEMENT 


THIS PLEDGE AGREEMENT is made this * day of 
; 1966, by and awong TABER INSTRUMENT 
CORPORATION, a New York corporation having its principal place 
of business at 111 Goundry Street, North Tonawanda, New York 
("TABER INSTRUMENT"), TELEDYNE, INC., a Delaware corporation 
having its principal place of business at 12525 Daphne Avenue, 
Hawthorne, California ("TELEDYNE"), RALPH F. TABER ("TABER"), 
an officer, director and principal stockholder of TABER 
INSTRUMENT, BENJAMIN E. MANASEN ("MANASEN"), an officer and 
director »f TABER INSTRUMENT, and DR. JOSEPH D'ANGELO 
("D' ANGELO"), @ principal stockholder of TABER INSTRUMENT. 
This Pledge Agreement is based upon the following facts: 
(i) TABER INSTRUMENT and TELEDYNE have entered into a 
Plan of Reorganization and Agreement (the "Agreement") dated 
,» 1966, providing for the transfer by TABER 
INSTRUMENT of substantially all of its assets, subject to 
certain liabilities, to TELEDYNE (or to a controlled subsid- 
iary of TELEDYNE) in exchange for shares of TELEDYNE's 
One Dollar ($1.00) par value, fully paid and nonassesseble 
Common Stock having an aggregate value of $49.36 multiplied 
by the number of shares of TABER INSTRUMENT's capital stock 
which shall be outstanding on the date the Agreement is 
consummated (hereinafter referred to as the "Closing Date"). 


(ii) MANASEN and D'ANGELO have purchased from TABER 


INSTRUMENT an aggregate of 14,100 shares gf TABER INSTRUMENT! s 


capital stock theretofore held in ite treasury, which shares 
had previously been redeemed from Joseph F. Less. 

(iii) It is anticipated that immediately after the 
Closing Date, TABER INSTRUMENT shall liquidate and aistribute 
shares of TELEDYNE Common Stock to its stockholders (including 
MANASEN and D'ANGELO) in cancellation and retirement of their 


TABER INSTRUMENT capital stock. 
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(iv) Paragraph 7.18 of the Agreement provides that 
TABER INSTRUMENT shall pledge shares of TELEDYNE Common Stock 
having an aggregate value of $550,000.00 (which value shall be 
computed in accordance with the provisions of Paragraph 32 of 
the Agreement) in order to indemnify TELEDYNE (and secondarily 
TABER) against any liabilities, costs or expenses in connection 
with certain stock redeemed from certain of the former stock- 
holders of TABER INSTRUMENT. 

IT IS THEREFORE AGREED as follows: 

Ls Pursuant to the Agreement, TELEDYNE shall deliver on 
the Closing Date certificates registered in the name of TABER 
INSTRUMENT covering an aggregate value of TELEDYNE Common Stock 
determined in accordance with Paragraph 3 of the Agreement. 

On the Closing Date TABER INSTRUMENT shall immediately redeliver 
to TELEDYNE one or more certificates covering that nuaber of 
shares of TELEDYNE Common Stock having an aggregate value of 
$550;000.00 (which value shall be computed in accordance with 
the provisions of Paragraph 3.2 of the Agreement), together 

with "Assignments Separate from Certificate", which shall be 
held by TELEDYNE as pled,> holder, subject to the terms and 
conditions hereinbelow contained. 

2. TELEDYNE shall hold said shares as pledge holder for 
the period of the pledge (as defined below) but all of said 
shares shtill be registered on the books of TELEDYNE in the 
name of TABER INSTRUMENT. At such time as TABER INSTRUMENT 


shall distribute shares of TELEDYNE Common Stock in liquida- 


tion to its shareholders in cancellation and retirement of 
their TABER INSTRUMENT capital stock, the shares subject to 
this Pledge Agreement shal be distributed in liquidation to 
MANASEN and D'ANGELC and shall thereafter be registered in 
their names in accordance with their interests therein. From 
and after the Closing Date, TABE® INSTRUMENT (or MANASEN and 
D'ANGELO, as the case may be) shall be entitled tc all cash 
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dividends and to the exercise of all voting rights with 
respect to theiis said shares so long as they are not in 
default under this Pledge Agreement. All shares of TELEDYNE 
stock subsequently issued to TABER INSTRUMENT (or to MANASEN 
or D'ANGELO, as the case may be) during the period of the 
pledge which are issued as a stock dividend, stock split, 
recapitalization, reclassification or other like issuances 
and which are referable to the shares held pursuant to the 
Fledge Agreement shall be delivered to and retained by 
TELEDYNE together with the shares subject to the pledge, as 
further security hereunder, and TABER INSTRUMENT, MANASEN and 
D'ANGELO hereby agree to execute all further "Assignments 
Separate from Certificate" in connection therewith as shall 
be necessary or appropriate. 

3. The pledge of shares shall be for a period of two 
(2) years commencing on the Closing Date, provided, however, 
that if prior to the end of said two (2) year period, TELEDYNE 
shall notify the registered holder of said shares that it has 
any claim or claims against said shares pursuant ts .is 
Pledge Agreement, the period of the pledge shall be extended 
with respect to the party so notified and shall continue unti.s 
such time as there shall be a final determination of the 
liability of said party with respect to any and all such 
claim or claims, and until such liability, if any, has been 
duly paid and/or otherwise satisfied. 

4, ‘'TABER INSTRUMENT, MANASEN and D'ANGELO hereby agree 
to indemnify and hold harmless TELEDYNE and all of its 
subsidiary and affiliated corporations (and secondarily 


TABER, as provided below) against any losses, liabilities, 


expenses and costs (including reasonable attorney's fees) 


which may arise with respect to the purchase of 14,100 shares 
of TABER INSTRUMENT capital stock from Joseph F. Less and 


600 shares from Jumia E. Raab as well as with respect to , 
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the sale and issuance of i4,100 shares of TABER INSTRUMENT 
capital stock to MANASEN and D'ANGELO. This indemnification 
is made in addition to and not in contravention of any 
indemnities contained in the Agreement, and no inference is 
to be drawn herefrom as to the existence or non-existence of 
any liabilities pursuant to any representations and warranties 


contained in the Agreement. The purpose of this Pledge 


Agreement is to assure TELEDYNE (and secondarily TABER) 
with respect to the indemnity contained herein. 

5. Tne pledge of shares provided for hereunder shall 
be held by TR2LEDYNE as pledge holder as security with respect 
to that certain Indemnit; Agreement entered into‘by and 
among TACER, MANASEN and D'ANGELO, a copy of which is annexed 
hereto as Exhibit "A", provioeu, however, that the rights of 
TABER with respect to the pledged shares shall be in all 
respects subordinate to the rights of TELEDYNE nereunder to 
the effect that TABER shail not be entitied to make or effect 
any claims asninst said pledged shares unless and until all 
ciaims of TELNNYNE have theretofore been fully satisfied. 

6. In the event that there shall be a final determina-= 
tion that TASER INSTRUMENT, MANASEN end/or D'ANGELO is liable 
to TELEDYNE in eny amouns puxvsuant to the terms of this Pledge 


Agreement ana if such liability shall not have been fully paid 


and satisfied within a pcricd of thirty (30) days after such 


determination, at any time within fifteen (15) days from the 
expiration of said thirty (30) day period, TELEDYNE may apply 

a sufficient number of pledged shares to satisfy the amount 

of said liability. After all liabilities to TELEDYNE hereunder 
have been ee satisfied, and to the extent that D!' ANGELO 
and/or MANASEN shall be obligated tc TARER pursuant to the 
terms herecf (or of the Indemnity Agreement coutained in 
Exhibit "A"), TABER shall be entitled to have delivered to 


him a sufficient number of the pledged shares to pay the 
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amount of said liability. For the purposes of this Paragraph 
6, the number of pledged shares which shall be applied to 
satisfy any such liability shall be determined by valuing 
said pledged shares at an amount equal to the closing sales 
price (or the mean between the bid and asked price if no sale 
shall have taken place on the date in question) on the New 
York Stock Exchange for the date immediately preceding the 
date upon which such shares shall be so applied or delivered. 

7. In the event that the shares retained by TELEDYNE 
pursuant to Paragraph 6 above shall have an aggregate value 
(as determined pursuant to Feragraph 6 above) less than the 
amount of TABER INSTRUMENT's, D'ANGELO's and/or MANASEN's 
liability, TELEDYNE and TABER shall be entitled to proceed 
against all or any of them for the deficiency. 

8. Notwithstanding anything to the contrary herein 
contained, neither TELEDYNE nor TABER shall be limited to the 
pledged shares to satisfy its or his claim or claims against 
TABER INSTRUMENT, MANASEN and D'ANGELO. Further, TELEDYNE 
and/or TABER shall be entitled, at its or his sole option, to 
proceed directly against TABER INSTRUMENT, or against any one 
or more of the stockholders of TABER INSTRUMENT (to the extent 
it or he ig entitled to proceed against them under the 
Agreement and relevant laws), without resort to the security 
of the pledged shares. 

9. Upon termination of the pledge period under all of 
the above provisions, the pledged stock (or the remainder 
thereof, as the case may be), shall be released by TELEDYNE 
to TABER INSTRUMENT, MANASEN and/or D'ANGELO. 

10. TABER INSTRUMENT, MANASEN and D'ANGELO hereby 
waive all of the provisions of Sections 3001, 3002 and 3005 


of. the California Civil Code. 


11. TABER INSTRUMENT, TABER, MANASEN and D' ANGELO hereby 


agree that TELEDYNE, as pledge holder, shall have the right 
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and authority to appoint Liberty National Bank and Trust 

Co. of Buffalo, New York (or other Bank or Trust Company in 
Buffalo, New York reasonably acceptable to TABER) as pledge 
holder in lieu of TELEDYNE at any time as TELEDYNE shall so 
desire and all parties hereto agree to execute any necessary 
or appropriate escrow instructions required by any such bank 
(to the extent not contrary to the provisions hereof) in order 


to effectuate the foregoing. 


12. It is understood and agreed that MANASEN may, at his 


option, have the shares of TABER INSTRUMENT and/or TELEDYNE 
‘which he owns or shall own registered in the name of one or 
more nominees. In that event, MANASEN agrees to cause all 
such nominees to execute this Pledge Agreement as nominees so 
as to assure that the shares covered by this Pledge Agreement 
shall remain subject thereto and so as to effectuate all of 
the provisions hereof. MANASEN shall inform TABER INSTRUMENT 
and TELEDYNE by no later than the Closing Date of the name or 
names of all such nominees and the Pledge Agreement executed 
by MANASEN shall also, on or before the Closing Date, have 
been executed by all such nominees. 

IN WITNESS WHEREOF, the parties nereto have executed this 
Agreement the day and year first above written. 

TABER INSTRUMENT CORPORATION 


By 
° President 


TELEDYNE, INC. 


By 


RALPH F. TABER 


BENJAMIN E. MANASEN 


"DR. JOSEPH D'ANGELO 
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August 9, 1966 


Dr. Joseph P. D'Angelo 
810 Abbott Road 
Buffalo, N.Y. 


Re: Teledyne-Taber Agreement 
Dear Doctor: 


As per your reque I enclose draft copies of 
a) Pledge Agreement and b) separate Indemnity Agreement, 
both of which must be executed by the various parties 
thereto, before closing of the Teledyne-Taber reorganization 
and sale. 


As I advised you at the Stockholders’ Meeting 


yestétday, I will be away on vacation from August 12 to 
August 29. I will be glad to discuss the enclosed with you 
or your attorney at any time before August 12 or after 
August 29. 

Very truly yours, 


McDONOUGH BOASBERG McDONOUGH & BELTZ 


by 
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MEMORANDUM 


TO Files 
FROM Yn. L. S. 
DATE July 5, 1973 
RE Joseph F, Less vs. Taber Instrument Corporation, 
et al - Junia E, Raab vs. Taber instrument 
Corporation, et al 
I talked to Bill Bain today and he said that 
letters were granted on July 3, 1973, to Cindy R. Taber and 
Marine Midland Bank - Western as Executors. 
The Trust Officer from the bank handling it is 
L. D, Sheldon (843-4785). 
Bain and I discussed the substitution of the 
Executors for Mr. Taber and he said he felt that it ought to 
be handled by stipulation. I asked him whether I should 
talk to Hitchcock abovt that and he agreed that I should. 
Bain said that there is going to be a meeting on 
July 10, 1973, to discuss the matter of new attorneys for 
the Estate. Apparently, the Falk, Siemer firm is going to 


take over, at least the administration of the Estate, and 


possibly the handling of the trial as well if it turns out 


that McDonough has to be replaced, 


Bun Nene 14, 1973 elohereb pbare 
pethear tole te! 
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Falk. Siemer, Glick, Tuppen & Maloney 
Attorneys at Law 


2200 ERIE COUNTY SAVINGS BANK BUILDING 
BUFFALO. NEw YORK 14202 


Area Cooe 716 852-6670 
STANLEY G. FALK XUGENE L. FALK, 1867-1929 
EDWARD 0. SIEMER BRAOLEY H. PHILLIPS. 1870-1938 
CHARLES 0. TUPPEN, JR- FREOERIC R. TWELVETREES, 1892-1957 
ALVIN Mm. GLICK 
COWARD J. CARLAND J. CLEMENT JOHNSTON 
KEVIN P. MALONEY COUNSEL 
RICHARD C. MARCUS 
JOHN R. HAMLETT 
ALFREO S. REMSEN, JR- 
SHELDON 8B. BENATOVICH 
EOWIN HM. WOLF 
MICMAEL G. KELLY 


OEANNE C. SIEMER October 23 1974 


Hon. John T. Curtin 

United States District Court 
United States Courthouse 
Niagara Square 

Buffalo, New York 14202 


Re: Civ-1967-182 Joseph Less v. Taber 
Inst. 'Co.,, eb al 
Civ-1967-190 Junia E. Raab v. Taber 
Inst; ‘Co. et al 


Dear Judge Curtin: 


Mr. David Sweet's letter to you dated October 
1, 1974, re the above matter contains some statements 
which are incorrect and the undersigned feel you should 
not be left misinformed. 


The only offer of settlement made to Mr. Sweet 
was in the sum of $400,000 before your honor in the 
status report of September 24, 1974. No offer of 
$500,000 was made "more than two months ago" nor re- 
ferred to before your honor. No offer of $492,500 was 
made October lst at a meeting of counsel. Certain of 
defense counsel discussed contributions which would be 
made towards a settlement and one of defense counsel 
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: “BS onemer, Glick, fuppen & Maloney 


Hon. John T. Curtin October 2, 1974 


agreed to discuss an increase in contribution with the 
client if Mr. Sweet would state the acceptance of the 
total settlement sum then being discussed. 


Sincerely, 


2 f eso 


Edward D. Siemer 


“. % 
d (7 (- 
Pare hie A Lu er 1 


Deanne C. Siemer 
ML M. Hitchcock 


Arnold M. Zelman 


Y : 
ictor T. Fuzak” 


David L. Sweet, Esq. 
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MEMORANDUM 


File 
DLS 
July 15, 1975 


Raab vs. Taber Instrument Corp. 


Deanne Siemer called me this morning at about 10:15 A.M. 

She said that she had not approached the other defendants about 
making a settlement contribution and that she thought that it 

was my place to do so. I told her that we had made our posit- 
ion clear at the last conference before Judge Curtin and under- 
stood that she was to contact the defendants and then get in 
touch with us. She then insisted that I be the one to contact 
atleast Runfola and Fuzak and she said that she would call 
Hichcock. She wouldn't tell me how much her clients would 
contribute towards the settlement and she mentioned the $5500. 
figure again. I ask her how much she wanted in contribution 
from the other defendants and she would not give me a figure, 
but said that she atleast wanted an indication that they would 
be willing to contributé something. I reminded her thatwe 


had gone from $32,500 to $22,000.00 and that we were at the 


end of the line, and that the only way to get the case settled, 
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it appeared to us, was for her to get together with the defend- 


ants and come up with a combined settlement fund. 


I then told her that since she insisted upon,T would 


contact Runfola & Fuzak and let her know what they said. 

I then called Runfola and reviewed with him the recent 
negotiations and brought him up to date and told him he reason 
for my call. He said that he would have to talk to his client 
as to whether he would contribute anything,and if so, how much, 
and that he would get in touch with Miss Siemer. 

I then called Victor Fuzak and gave him the same 
information and he also said that he would contact Miss Siemer. 

Following my conversations with Runfola & Fuzak, I 
called Deanne Siemer and told her what they had said. She 
said that she would try to contact them this afternoon, if she 


didn't hear from them by then. 
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July 25, 1975 


Miss Deanne C, Siener 

Valk, Siemer, Glick, Tuppen & Maloney 
attorneys at Law 

2200 Erie County Savings Bank Building 
Buffalo, Hew York 14262 


Res Raab vs. Taber Instrument Co tion, et al 
Civil Action He, 1967-190 


Dear Hiss Siemer: 


This will confirm today 
You informed me that you had besf 


mtgomery's evaluation of 
gomery to review the Raab 
op SE it for esttlement pur- 
xS’sent us his opinion under 
wy of which is enclosed. 


further word from you which we would 
shortly, : 


Very truly yours, 
HEFFERNAN, SWEET & MURPHY 


Bys 


DLS sos 

Enc, 

CCs Hon. John T, Curtin 
Ross LL, Runfola, Esd. 
Robert M, Hitchcock, Esq. 
Victor fT, Furzak, Eed. 
David FE, Montgomery, Esq. 
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HEFFERNAN, SWEET & MURPHY 
ATTORNEYS 47 LAW 
1202 MARINE TRUST B81..0G. 


JAMES P HEFFERNAN EUFFALO, N.Y. 14203 


DAVIO | SWEET 
EUGENE Uy MURPHY TELEPHONE 854-5960 
AREA CODE 7:6 


July 28th, 
1975 
Miss Deanne C, Siemer 
Ross L. Runfola, Esq. 
Robert M,. Hitchock, Esc. 
Victor T. Fuzak, Esq, 


Dear Mies Sierer anc Centlemen : 


It appears in order to review discussions at the meet- 
ing with Judge Curtin on July 17th, 1975, and clarify the course of 
settlement negotiations. 


At the conclusion of that meeting Judse Curtin told 
Mr. Heffernan that counsel for the defendants were going to confer 
with their principals and one enother and thet we should contact 
Miss Siemer in about a week as to their collective offer. Accord- 
ingly, we calleé her on July 25th, ene she said that che had not 
had an opportunity to cortact the other defendants but woul’ do so 
end advise us. However, in her letter of that Cate she suggests 
that we negotiate saparetely with the other Gefencants, That course 
seems pointless, especially without an incication as to the amount 
her clients are willing to contribute, 


we suggest that you confer tmone yourselves as to 
your respective contributions ane eavise ue of your collective 
offer, which we will ti.2rn wrometly report to our client and the 
Court, 


trust that your resronse will be forthcoming 


truly yours, 


HEFPIRNEN, SWlET & MORPHY 


BY: fee d tee 
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Aside Judgment of Dismissal (Erroneously dated 
January 9, 1976). 


UNITED STATES DISTRICT COURT FOR 
THE WESTERN DISTRICT OF NEW YORK 


en 


JUNIA E. RAAB, 
Plaintiff 


~vs~ CIVIL NO, 1967 - 190 


TABER INSTRUMENT CORPORATION, 
et al 


Defendants 


PLAINTIFF'S MEMORANDUM 


At the proceedings in Court on February 5, 1976 
defendants' counsel, with the exception of Mr. Hitchcock, in- 
dicated they were not willing to sign the stipulation for a 
remand which the plaintiff prepared and circulated in accord- 
ance with the court's request of January 26, 1976. The court 
thereupon expressed doubt as to its jurisdiction to consider 
and act upon the plaintiff's motion under Rule 60(b) . 


Notwithstanding the authorities cited by de~ 


fendants to the contrary, under the procedure approved by the 


Second Circuit Court of Appeals, during the pendency of an 
appeal, the district court may entertain and consider a motion 


for relief under Rule 60(b) , and if indicates that it is 
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inelined to grant it. application can then be made to the 
appellate court for a remand for that purpose. 
If the district court decides to deny the 
motion under Rule 60(b), it should so in?icate, so that the 


appellate court can review the district court's conclusion 


on the motion, together with its review of the original judg- 


ment. 
This procedure was expressly approved by the 
Second Circuit Court of Appeals in Ryan vs. United States 


Lines Company, C.A. 2d, 1962, 303 F.2d 430, wherein the Court 


stated at page 434 : 


“In Smith vw. Pollin, the Court of Appeals 

for the District of Columbia Circuit prescribed 
the procedure it found implied in the analogous 
Criminal Rule 33, 18 U.S.C.A. for civil cases 
as well, Under this procedure, the district court 
is first to determine whether it would grant the 
motion; if it decides in favor of it, then and 
then only is the necessary remand by the court 
of appeals to be sought. In the case at bar, 
Judge Levet indicated that he would deny the 
motion. 

We agree that the docketing of an appeal 
ousts the district court of jurisdiction except 
insofar as it is reserved to it explicitly by 
statute or rule. We also agree that the procedure 
prescribed in Smith v. Pollin is proper and calcu- 
lated to be most economical of the effort of courts 
and parties. Although here the district cov-t has 
of necessity entered no 'order' which we could re- 
verse, and appellant's ‘notice of appeal' from it 
is therefore a technical nullity, considerations 
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of judicial efficiency likewise impel us to re- 
view Judge Levet's conclusion on this appeal 

from the original judgment. It would be an ab- 
surdity to require appellant to return to the 
district court after this appeal is decided, there 
formally moving for a new trial, and then filing 

2 new appeal from the inevitable denial. " 


Wright, Federal Practice and Procedure, at 
Section 2873, page 265, discusses with approval cases from 
the Second Circuit, and other Circuits which follow the 


above procedure :;: 


" They hold that during the pendency of an 
appeal the district covrt may consider a Rule 
60(b) motion and if it indicates that it is in- 
clined to grant it, application then can be made 
to the appellate court for a remand. This pro- 
cedure is sound in theory and preferable in 
practice." 


(Citing Ryan vs. United States Lines 
Company, supra) 


As shown above, the court clearly has juris- 
diction to consider the plaintiff's motion on its merits 


and if it decides in plaintiff's favor, a remand can be 


readily obtained from the Second Circuit Court of Appeals 


to permit this court to grant an appropriate order vacat- 
ing the judgment of dismissal and scheduling the case for 


trial, 


As to the merits of the motion, the affidavits 
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and exhibits submitted by plaintiff herewith,when read in 
conjunction with those previously submitted, clearly show 
that the judgment of dismissal by the court was erroneously 
predicated upon misrepresentations, distortions and omis= 
sions by counsel for the defendants of material facts and 
circumstances. In such a case, where therehas been no 
hearing to determine controverted issues of fact, and such 
misrepresentations, distortions and omissions have sub- 


sequently been brought to the attention of the district 


court, Rule 60 (b) affords the court a means of correcting 


the erroneous judgment and avoiding the imposition upon the 
parties and the appellate courts of the burden and expense 


of prosecuting an otherwise unnecessary appeal, 


THE COURT SHOULD EXERCISE THE AUTHORITY GIVEN 


IT BY RULE 60(b) TO GRANT THE RELIEF REQUESTED. 


Respectfully submitted, 


HEFFERNAN, SWEET & MURPHY 
1202 Marine Trust Building 
Buffalo, New York 14203 


January 9th, 1976 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORM. 


nee ae 


JUMIA E. RAAB, 

Plaintiff 

-vs- Civil 1967-196 

TABER IMSTRUMENT CORPORATION, a Yew York 
corporation, RALPH F. TABER, JOGEPH P. 
D*ABGELO, also known as FRAMK WEBER, 
BEMJAMIN MAMASEM and WARREN J. 
HILDEBRANDT, 

Defendants 
a 

On Movember 25, 1975, a decision was filed 

dismissing the complaint for fail re to prosecute 
purseant to Rule 41(b) of the Federal Rules of Civil 
procedure and a judgment entered on the same day. On 


Decemeer 16, 1975, the plaintiff filed a motien under 


Rule 60(b) of the Pederal Rules of Civil Procedure toc 
vacate the judgment and to reinstate the action. On 
December 24, 1975, the plaintiff filed an appeal fron 
the judgment. 

The filing of the notice of appeal ousted this 
court from jurisdiction of this cause. wever theless, 


undex the procedures set forth in Ryan v. Joited states 


BEST COPY AVAILABLE 
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jinee Company, 303 ¥.24 430 (24 Cir. 1962), a detarmina- 
tion should be made whether er not the motion would be 
qgxanted if preperly befere the court. fi the anewer is 
affixzmative, then the circuit court way direct a remand. 
Afters the filing of the motion, the defendants 
filed an aaswer on January 26, 1976 and plaintiff filed 


& supplemental affidavit and brief on Pabruary ll. After 


careful consideration of the original decision and the 
papers filed in support of the motion, it is apparent 
that the issues raised by the plaintiff are apprepriate 
for appeal, but nct fer argument of @ 6@(») motion befere 
the district court. The points made by plaintiff are a 
rehash of argusents which were unde before, or which could 
have been aade at the time of the first argument. Plain- 
tiff’e view of the facts aad the conclusions to be draw 
from the facts is different frow that of the court's. 1 
have carefully reviewed the preceedings ef the original 
motion. My conclusion is that the findings of fact and 
cenclusions to be made from these findings were warranted 
by the history of thie litigation. Furthermore, in the 


present motion, plaintiff fails to discuss many of the 
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materia] points made in the original decision to dis- 
miss. 

In addition, there is an essential failure 
in plaintiff's motion. Plaintiff's counsel fails to 
indicate under what subsection of Rule 60(b) the motion 
is brought. A review of his argument reveals that none 
of the subsections apply. 


fhe motion is dismissed for lack of juri-dic- 


A ee a en eee Lith 
a) JCa fT. CURTIN 
ted States District Judge 


DATED 2 March 9, 1976 
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Notice of Appeal from Order Denying Plaintiff's 
Motion to Set Aside Judgment of Dismissal. 
UMITED STATES DISTRICT COURT 
WESTERN DISTRICT OF BREW YORK 


JUBIA BE. RAAB 
Plaintiff 


“VE~ . CIVIL MO. 1967-190 


TARBER INSTRUMENT CORPORATION, a Mew York 

Corporation, CINDY R. TABER and MARINE APPEA 
MXDIAND BANK-WESTERS, EXECUTORS OF 

RALPR FP. TABER, DECEASED, JOSEPH P. 

D'ANGELO, also known as FRANK WEBER, 

BENJAMIN MAMASEN and WARREN J. HILDEBRANDT 


Defendants 


Notice is hereby given that Junia Z. Raab, plaintiff 
above named, hereby appeals to the United states Court of 
Appeals for the Second Circuit from the order of the District 
Court granted in this action on the 9th day of March, 1976, 
and entered on that date, denying the motion of the plaintiff 
under Rule 60(b) of the Federal Rules of Civil Procedure to 


vacate the judgment of dismissal entered on November 25, 1975. 


Dated: March 11, 1976 


HEFFERNAN, SWEET & MURPHY 


i 2 y 2 ~- 
BY: Kaw dv vA ak 


Attorneys for Plaintiff 
1202 Marine Trust Building 
237 Main Street 

Buffalo, Hew York 14203 
Telephone (716) 854~5960 


POs 


JOM K. ADAMS 
Clerk of the Court 


PAIX, SIRMER, GLICK, TUPPEN & MALOMEY 

Attorneys for Taber Instrument Corporation 

eané Cindy R. Taber and pmrine Midland Bank-Western, 
Buecutore of Ralph PF. Taber, Deceased 

2200 gain Place 

Buffalo, Bew York 14202 
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UNITED STATES DISTRICT COURT 


WESTERN DISTRICT OF NEW YORK 


JOSEPH F. LESS, 


Plaintiff 
PLAINTIFF DEMANDS 
iva= TRIAL BY JURY 


TABER INSTRUMENT ‘CORPORATION, 

a New York corporation, COMPLAINT 
RALPH F. TABER, 

JOSEPH, P. D'ANGELO, also known 

as FRANK WEBER, 

BENJAMIN MANASEN, 

ERVIN HIMMELFARB, and 

WARREN J. HILDEBRANDT, 


Defendants 


ae tes oe a os eae een a ae ee es oe oe me a Tad 


The plaintiff, appearing by his attorneys, HEFFERNAR, 


HARRISON, SWEET & GRUBER, for his complaint herein alleges: 


FIRST CAUSE OF ACTION 
gdurisdiction 

1) This cause of action arises under 8810(b), 27 and 
29(b) of the Securities Exchange Act of 1934 (15 U. S. C. 
8878j(b), 78aa, 78cc (b)) and Rule 10b-5 (17 Code Fed. Regs. 
fi240.10b-5), adopted by the Securities and Exchange Comission 
pursuant to 810 (b), copies of vtich are annexed as Exhibit A 
and incorporated herein. 

Parties 

2) The plaintiff, Joseph F. Less, a resident of Grand 
Island, Exie County, New york, in this district, was one of 
the founders of the defendant, Taber Instrument Corporation 


(hereinafter ="pic"), together with the @efendant, Ralph F. Taber, 
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in the year 1940. In January of 1965 the plaintiff was an 
officer and director of TIC and owned 14,100 shares of its 
common stock, representing approximately twenty percent of all 
shares outstanding. 

3) The defendant, TIC, is a New York corporation with 
its principal place of business in North Tonawanda, Niagara 
County, New York, in this district. 

4) The defendant, Ralph F. Taber, is a resident of 
Amherst, Erie County, New York, in this district, and at all 
times herein mentioned was the President, Treasurer, a Girector 
and the largest shareholder of the defendant, TIC. 

5) The defendant, Joseph P. D'Angelo, also known as 
Frank Weber, is a resident of Orchard Park, Erie County, New 
York, in this district, and at certain or all times herein 
mentioned acted either as an executive officer or as agent of 
the defendant, TIC. 

6) The defendant, Benjamin Manasen is a resident of 
Amherst, Erie County, New York, in this district, and at all 
times herein mentioned was a director of the defendant, TIC. 

7) The defendant, Ervin Himmelfarb, is a resident of 
Juarez, Mexico. 

8). The defendant, Warren J. Hildebrandt, is a resident 


of North Tonawanda, Niagara County, New York, in this district, 


and at all times herein mentioned was the Secretary and a 


director of the defendant, TIC. 
Underlying Facts 
9) On or about January 21, 1965, the plaintiff was 


discharged as an officer and employee of TIC. 
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10) Thereafter TIC, through the defendant D'Angelo, 
made several offers to purchase the plaintiff's 14,100 shares 
at prices up to $5 per share, representing that those prices 
were fair and reasonable in the judgment of the TIC manage- 
ment. The plaintiff rejected those offers on the ground that 
the TIC balance sheet as of Decexber 31, 1964, showed a book 


value of approximately $16 per share. 


11) In March of 1966, Noel E. Bartlo, Esquire, a 


Buffalo lawyer, offered to buy all of the phintiff's TIC stock 
on behalf of an undisclcsed principal at $5 per share. The 
plaintiff referred Mr. Bartlo to his attorneys, to whan 

Mr. Bartlo repeated the offer, increasing the price to $8 per 
share. Thereafter Mr. Bartlo made several further offers and 
on or about March 28, 1966, indicated that his principal might 
pay @s much as $145,000 for the stock, which was more than 

$10 per share. 

12) On or about March 30, 1966, the plaintiff brought 
the Bartlo offer to the attention of the defendant Taber, who 
stated that he was very interested in acquiring the stock end 
would have the defendant Hildebrandt get in touch with the 
plaintiff shortly. 

13) On or about April 1, 1966, pursuant to a telephone 
call from the defendant Hildebrandt to the plaintiff's attor- 
neyS, a conference was held in the office of Charles J. 
McDonough, Esquire, attorney for TIC, at which the plaintiff 
and his attorneys disclosed the nature of the Bartlo offers to 
Mr. McDonough and the defendant Hildebrandt and stated that 
they suspected that the unknown principal for whom Mr. Bartlo 


was acting was in fact the defendant D'Angelo. 
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14) The next day, Saturday, April 2, 1966, the deten- 
Gant D'Angelo informed the plaintiff by telephone that he 
knew of the prior day's meeting and advised him not to do any- 
thing about selling the stock until he, D'Angelo, could meet 
with him on the following Monday. At that time the defendant 
D'Angelo appeared at the plaintiff's place of business, told 
him that he was the party for whom Mr. Bartlo had been acting, 
stated that he was attempting to get the stock for certain 
other individuals who were interested in taking a larger part 
in the operations of TIC, and made a further oral offer to 
buy the plaintiff's stock. 

15) On the same day one of the plaintiff's attorneys, 
David L. Sweet, informed Mr. McDonough, TIC's attorney, of 
the D'Angelo offer. And on or about April 6, 1966, the plain- 
tif£ agreed to sell his stock to TIC at $10 per share, for a 
total of $141,000, on the basis of a down payment of $36,000 
with the balance to be paid in quarterly installments. 

16) In the course of these negotiations, it was re- 
presented to David L. Sweet that under the circumstances, a 
price of $10 per share was fair and reasonable in the jucge- 
ment of the TIC managenent. 

17) Shortly before the scheculed closing date of May 
4, 1936, Mr. McDonough infermed the plaintiff's attorneys 
that his client had cbtained a loan with which it could pay 
cash for the stock, and the transaction was closed on that 
Gate by the delivery of a TIC check in the full amount of the 
purchase price. 


18) Pursuant to an agreement made between counsel at 
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the closing, Mr. McDonough sent to the plaintiff's attorneys 
On May 19, 1966, an instrument purporting to be a certified 
copy of a resolution authorizing the purchase of the plain- 
tiff's stock that had been adopted at a special meeting cf the 
board of directors of TIC on Nay 5, 1966. 

19) None of the defendants ever disclcesed, either to 
the plaintiff or to his attorneys, certain fucts material to 
the value of his shares, and the plaintiff did not discover 
those facts until some time after the closing on May 4, 1956, 
namely: (a) that active negotiations had taken and were 
taking place between representatives of TIC, including the 
aefendants Taber and D'Any2lo, and representatives of Teledyne, 
Inc., a Delaware corporation with its principal offices in 
Hawthorne, California, and its stock trai2d on the New York 
and Pacific Coast Stock Exchanges, looking to the acquisition 
of TIC by Teledyne; (b) that prior to the closing on May 4, 
1956, those negotiations had resulted 2a an agreement in prin- 
ciple on the acquisition of TIC's assets by Teledyne for a 
price greatly in excess of theiz book value; and (c) that the 
Teledyne shares received by TIC in exchange for its assets would 
be distributed as a liquidating dividend to TIC's stockholders, 

20) If the plaintiff had known the facts alleged in 
paregraph 19 he would not have agreed to se.’ his TIC shares 
at the price he received. 

21) On or about December 30, 1966, Teledyne did in 
fact acquire the assets of TIC in consideration of 45,000 
Shares of Teledyne stock, which, pursuant to a plan of liaqui- 


dation and dissolution adopted by TIC at about the same time, 
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were to be distributed to the shareholders of TIC in propor- 
tion to their stock ownership. 

22) If the plaintiff had remained a stockholder of TIC, 
he would have been entitled to receive on TIC's liquidation a 
great deal more than the $141,000 paid for his shares by TIC. 

23) TIC, aided and abetted by the individual defendants, 
transferred the 14,100 shares purchased from the plaintiff to 
the defendants D'Angelo and Himmelfarb in furtherance of a 
scheme and conspiracy of the defendants to defraud the plain- 
tiff, and the defendants D'Angelo and Himmelfarb received 
those shares in furtherance of that scheme and conspiracy and 
with knowledge of the manner in which the shares had been ac- 


quired from the plaintiff by TIC as well as the nondisclosure 


to the plaintiff of the prior negotiations and agreement with 


Teledyne. 

24) The defendants TIC, Taber, D'Angelo and Hildcbrandt 
participated directly in the purchase of the plaintiff's stcck. 
The defendant Menasen participated in the purchase as a director 
of TIC in that he authorized end approved the negotiations for 
the purchase. All the defendants knew of the undisclosed facts 
specified in paragraph 19. 

25) On ox about October 20, 1966, TIC's attorney ad- 
vised the plaintiff's attorneys that Teledyne was not satis- 
fied with the form of release given by the plaintiff at the 
closing on May 4, 1966, and that he had been asked to cbhtain 
a release againct eny possible claim erising out of the TIC 
accuisition by fFelecyne. The plaintiff through his attorneys 


eejected this recucst end ca: icvesher 3, 1966, put beth Tic 
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close pleaded herein. Subsesuc : of additicnal pzy- 
mens to the plaintifé £ i that were mace by TIC‘'s 
counsel, as well as the d Gent D'Angelo purportedly on be- 
manasen, were rejected by the plaintifs. 
Sormaticn and belie2, it was agreed between TIS an 
Telecyne that the ccrtificate 45 
wes issued to TIC cn De 0, 
red to TIC’s sto ¢ umcil execution of an agree 
OO shares pending the ocutccne of cny 
action that might bs brought by the plaintifz. 
26) The defendan Gircctly and indirectly, by usc of 


nean sentelities of interstate cormuercs er: 


mails, (1) emploved a device, scheme, or artifice to 


the plaintif£, (2) mac ssue statements of material fact 
e 


and cnitted tos 


in fact cpexated as a fraud or deceit uson the plain- 
in connection with the purchase of his Tic shares 
exein alleged. 
27 Tae contract between the pla 
Gant TIC was mace ky TIC 
the violation being aided and chettcd by the other det 
and that contract is void undor 229{b) as regards the 


cf ali the defencants. 
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SECOND CAUSE OF ACTION 


28) This cause of action is based on pendent juris- 
diction. 

29) Paragraphs 2-25 are incorporated by reference. 

THIRD CAUSE OF ACTION 

3@) Paragraphs 1-26 are incorporated by reference. 

31) The contract between the plaintifi and the defen- 
dant TIC was made by TIC in viClation of Rule 10b-5 and $10(b), 
the violation being aided and abetted by the other defendants, 
and the plaintiff was damaged as a result. 

FOURTH CAUSE OF ACTION 
32) Paragraphs 2-25 and 28 are incorporated by reference 
33) The plaintiff was damaged as a result. 
PRAYER 

WHEREFORE the plaintiff demands against each of the 
defendants: 

(a) Jucgment that the purchase of the plaintiff's 
14,100 shares of TIC be rescinded and that there be distributed 
to the plaintiff. upon the Liquidation of TIC that portion of the 
45,000 Teledyne shares that the plaintiff's 14,100 shares of 
TIC bear to the total outstanding shares of TIC, or the monetary 
equivalent of that porticn; and, on condition of full satisfac- 


tion of any such judgment that may be awarded, the plaintiff 


tenders restitution of all that he received under the purchase 


contract; 
(b) Judgment for his damages in the amount of 
$1,400,000.00 if the rescission Gemanded in Clause (a) of this 


prayer is for any reason denied; 
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(c) Intercet, costs, and such further relief as to 


the Court may geua just end 


HEFPERSLN, HARRISON, SWEET & GRUBER 
é 4 * ri s 5 “4 


- as 3 et, 
- | ee aes: ee 
ar 


y. PA net Sb rest 


B 
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Buffclo, New York 14203 


bLongéell Hall 
Céashridcye, Massachusetts 
Of counsel 


FXTORSSYE FOR PLAINTIFE 


Datedr May 8, 1957 
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EXHIBIT A 


8 78j(b) Manipulative and deceptive devices 


It shall be unlawful for any person, directly or in- 
directly, by the use of any means or instrimentality of 
interstate commerce or of the mails, or of any facility of 
any national securities exchange-- 


A AAAKRARAKR KKK AMR KK KRM KR KM KK x 


(b) To use or employ, in connection with the purchase 
or sale of any security registered on a national securities 
exchange or any security not so registered, any manipulative 
or deceptive device or contrivance in contravention of such 
rules and regulations as the Commission may prescribe as 
necessary Or appropriate in the public interest or for the 
protection of investors. June 6, 1934, c. 404, 6 10, 48 
Stat. 891. 


8 78aa Jurisdiction of offenses and suits 


The district courts of the United States, and the United 
States courts of any Territory or other place subject to the 
jurisidiction of the United States shall have exclusive ju- 
risdiction of violations of this chapter or the rules and re- 
gulations thereunder, and of all suits in equity and actions 
at law brought to enforce any liability or duty created by 
this chapter or the rules and regulations thereunder. Any 
criminal proceeding may be brought in the district wherein 
any act or transaction constituting the violation occurred. 
Any Suit or action to enforce any liability or duty created 
by this chapter or rules and regulations thereunder, or to 
enjoin any violation of such chapter or rules and regulations, 
may be brought in any such district or in the district where- 
in tne defendant is found or is an inhabitant or transacts 
business, and process in such cases may be served in any other 
district of which the defendant is an inhabitant or wherever 
the defendant may be found. Judgments and decrees so ren- 
dered shall be subject to review as provided in sections 225 
and 347 of Title 28. No costs shall be assessed for or against 
the Commission in any proceeding under this chapter brought 
by or against it in the Supreme Court or such other courts. 
June 6, 1934, c. 404, 8 27, 48 Stat. 902; June 25, 1936, c. 
604, 49 Stat. 1921, June 25, 1948, c.646, & 32(b) 62 Stat. 
991; May 24, 1949, c. 139, 8 127, 63 Stat. 107. 


$ 78cc Validity or contracts 
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(b) Every contract made in violation of any provision 
of this chapter or of any rule or regulation thereunder, and 


every contract (including any contract for listing a security 
cn an exchange) heretofore or hereafter made, the rerzormance 
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of which involves the violation of, or the continuance of 

any relationship or practice in violation of, any provision 
of this chapter or any rule or regulation thereunder, shall 
be void (1) as regards the rights of any person who, in 
violation of any such provision, rule, or regulation, shall 
have made or engaged in the perfromance of any such contract, 
and (2) as regards the rights of any person who, not being 

a party to such contract, shall have acquired any right there- 
under with actual knowledge of the facts by reason of which 
the making or performance of such contract was in violation 
of any such provision, rule, or regulation: Provided, (A) 
That no contract shall be void by reason of this subsection 
because of any violation of any rule or regulation prescribed 
pursuant to paragraph (2) or (3) of subsection (c) of sec- 
tion 780 of this title, and (B) that no contract shall be 
deemed to be void by reason of this subsection in any action 
maintained in reliance upon this subsection, by any person 

to or for whom any broker or: dealer sells, or from or for 
whom any broker or dealer purchases, a security in violation 
of any rule or regulation prescribed pursuant to paragraph 
(1) of subsection (c) of section 780 of this title, unless 
such action is ‘brought within one year after the discovery 
that such sale or purchase involves such violation and within 
three years after such violation. 2 


§240.10b-5 Employment of manipulative and deceptive de- 


vices by any purchaser of a security. It shall be unlawful 
for any person, directly or indirectly, by the use of any means 


or instrumentality of interstate commerce, or of the mails, or 
of any facility of any national securities exchange, 


(a) To employ any device, scheme, or artifice to 
defraud. 


{b) To make any untrue statement of a material fact or 
to omit to state a material fact necessary in order to make the 
statementsmade, in the light of the circumstances under which 
they were made, not misleading, or 


(c) To engage in any act, practice, or course of busi- 
ness which operates or would operate as a fraud or deceit upon 
any person, 


in connection with the purchase or sale of any security. 
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| UNITED STATES DISTRICT COURT : WESTERN DISTRICT OF NEW YORK 


JOSEPH F. LESS 


Plaintiff 
CIVIL ACTION 
-v¥ae- Bo. 1967-182 
TABER INSTRUMENT CORPORATION, @ New York 
[rmarmicang. RALPH F. TABER, JOSEPH P. D'ANGELO 


also known as FRANK WEBER, BENJAMIN MANASEN, 
ERVIN HIMMELFARB and WARREN J. HILDEBRANDT 


Defendants | 


The defendants TABER INSTRUMENT CORPORATION, RALPH F, | 
TABER, BERJAMIN MANASEN and WARREN J. HILDEBRANDT, appearing | 
herein by their ettorneys McDONOUGH, BOASBERG, McDOMOUGH & BELTZ, 
in answer to the plaintiff's complaint: 


i. Admit the allegations contained in Paragraphs 
ig", "a", "7", "8", 99", "18" and "21" thereof. 


2. Deny having knowledge or information suffile 
to form a belief eas to Paragrephs “1", "11", "13", "14", "15", 
a, "25" and "28" thereof. 


3. Deny the allegations contained in Paragraphs 
os", "10", "12", "16", "19", "20", "22", '23", "24", "26", 
"27", "31" and "33" thereof. 


: 4. Admit the allegetions contained in Paragraphs | 
iH 
i 


! "2" thereof, except that the answering defendants deny that the 


j 
; plaincife was one of the founders of TABER INSTRUMENT guine 
| 
| 
{ 


$72 


Answer of Taber Instrument Corporation, Ralph F. Taber, 
Benjamin Manasen and Warren J. Hildebrandt. 


5. With reference to Paragraph "6" of the 
plaintiff's complaint, the answering defendants admit thet the 
| defendant BENJAMIN MAMASEN has been a director of the defendant 


| TABER INSTRUMENT CORPORATION since December 8, 1965. 


6. Deny the allegetione contained in Paragraphs 
"29", "30" and "32" thereof, except insofar as the esrlier 
paragraphs of said complaint, incorporated by reference therein, 
are earlier admitted herein. 


FOR A FIRST SEPARATE AFFIRMATIVE DEFENSE, THE 
ANSWERING DEFEMDANTS ALLEGE: 


7. Theat the plaintiff's complaint fails to state’ 
a claim ageinst the enswering defendants upon which relief can 
be granted. 


POR A SECOND SEPARATE AFFIRMATIVE DEFENSE, THE 
ANSWERING DEFENDANTS ALLEGE: 


8. That for meny years, commencing in 1940, the | 
| plaineag? JOSEPH F. LESS wes an employee of the defendant TABER 
INSTRUMENT CORPORATION; that he thereafter became a stockholder 
and an officer of said corporation, to wit: Vice-President in 


charge of menufacturing; and that on or about January 25, 1957, 


i he was elected a director of TABER INSTRUMENT CORPORATION. 


4 
' 


I 9. That thereafter, and up to and includiag 


il 
January 29, 1965, the plaintiff continued in the employ of the 
t age 


573 


Answer of Taber Instrument Corporation, Ralph F. Taber, 
Benjamin Manasen and Warren J. Hildebrandt. 


; defendant TABER INSTRUMENT CORPORATION, and as Vice-President in : 
! | charge of manufacturing, since abcut 1942, wee plant manager 1 
| of the defendant corporation's manufecturing plant; and continued | 
to act as and perform the duties of a director of said corporatiod 
| watil he resigned ae a director of said corporation, on or about 


| 


February 15, 1965. 


: 
\ 
| 10. That on or ebout August 30, 1960, DOMALD J. 
| 


LESS, who is a son of the pleintiff JOSEPH F. LESS, entered the 
| 


| 
euploy of the defendant TABER INSTRUMENT CORPORATION, ae a projec 
engineer, pursuant to « written contract of employwent. 


li. Thet for seme years prior to 1965, DOMALD E. 
JOSLYR, whe is s son-in-law of the pleinciff JOSEPH F. LESS, 
aod STANLEY C. LESS, who is a brother. of the plaintiff JOSEPH F. 


LESS, were alse employees of the defendant TABER INSTRUMENT 


12. Theat fer many yeers prior to 1965, the 
defendant TABER INSTRUMUNT CORPORATION was engaged in the resear 
development, manufacture and distribution and sale ef precision 
machinery, equipment aad inestrumente of various kinds. 


13. Thet in end about the year 1954, the defendan 
TABER INSTRUMENT CORPORATION begen the research and experiment 


| upon, development, manufacture and eventusl sale and distribution 
of pressure transducers, which ere iastruments for the electrical 


} measurement of fluid pressure of liquide end gases. 


age 
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14, That from the original date of his emplovment 
| in 1960, the aforesaid DONALD J. LESS was assigned by the 
defendant TABER INSTRUMENT CORPORATION as a project engineer, 
| in the research, experiment, development and production of 
transducers, wnder the direction of the defendant RALPH F. TABER, 

who was President and chief engineer of the defendant TABER 
INSTRUMENT CORPORATION; end that the duties of the said DONALD J. 
LESS were chiefly the application and testing of theories, ideas 
and designs of said pressure transducers, which were submitted 


te the said DOMALD J. LESS by the defendant RALPH F. TABER. 


15. That between 1954 and 1965, the mechanical 
parts of seid pressure transducers, which hed been designed and 
| developed by the defendant TABER INSTRUMENT CORPORATION as aforesaid, 
were manufactured under the supervision of the plaintiff JOSEPH F. 
LESS, as plemt manager and Vice-President of TABER INSTRUMENT 
CORPORATION. 


16. Thet the design, research, experiments, 
development and manufacture of the sforesaid pressure transducers ; 
by the defendant TABER INSTRUMENT CORPORATION involved the 
knowledge and use of certain valuable trade secrets, secret 
processes,patterns, devices, information and knowledge, to all 
of which the plaintiff JOSEPH F. LESS and the said DOMALD J. LESS 

| had access and knowledge of which they acquired by reason of 
their employment by the defendant TABER INSTRUMENT CORPORATION, 


| 
as aforesaid. 


| 
| 


| BEST COPY AVAILABLE | 
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17. That by reason of the ssid employment by 
the defencant TABER INSTRUMENT CORPORATION, and by reason of the 
tect thet the plaintiff JOSEPH F. LESS was en officer and director 


- of TABER INSTRUMENT CORPORATION, as aforesaid, a fiduciary 


| relationship existed between the plaintiff JOSEPH F. LESS and the | 


| aid DOMALD J. LESS and the defendant TABER INSTRUMENT 
| CORPORATION. 


18. That on or about January 11, 1965, the 


plaintiff JOSEPH F. LESS, the said DOMALD J. LESS, the said 


DONALD E. JOSLYN and others, caused and brought about the incor- 
| porationef Viatran Corporation, @ domestic corporation, the 
principal office and place of business of which wes lecated at 
Ho. 405 Rhode Island Street in the City of Buffalo, Hew York, 

| within the Western District of New York. 


19. That at ell times herein mentioned, the 
plaintiff JOSEPH ¥. LESS, together with the said DOWALD J. LESS 
and DOMALD KE. JOSLYN, were and are the principal steckholders, 
as well as officers and directors ef the esid Vistran Corporation 


20. That at all times herein mentioned, the said 
| Viatran Corperstion was and is engaged in the manufacture, 
distribution end sale of pressure transducers, among other things 


21. That commencing on or sbout August 30, 1960, 


i 
: { 
i j 
- and continuing up to and including the year 1965, the plaintiff = 


JOSEPH F. LESS and the aforesaid DOWALD J. LESS and DOMALD £. 


: JOSLYM, and others, ecatedereted/ sod hareet emong themselves, 


a5 
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and with other persons and corporations, particularly, the said 

! Viatren Corporation, subsequent to its incorporation, to defraud 
and deceive the defendant TABER INSTRUMENT CORPORATION, and to 
illegelly divert from the defendant TABER INSTRUMENT CORPORATION, 
and to precure for their own use and benefit, and for the use 

and benefit of the eaid Vietran Corporation, the property rights 
end business of the defendant TABER INSTRUMENT CORPORATION, in 
the development, manufacture, distribution and sale of pressure 
traneducers; te compete with the defendant TABER INSTRUMENT 
CORPORATION, in said business; and to illegelly and improperly 
use the defendant TABER INSTRUMENT CORPORATION'S aforesaid trade 
secrets, secret and confidential information, designs and 
technical and engineering knowledge acquired ae aforesaid by the | 
pleintiff JOSEPH F. LESS and the said DONALD J. LESS and DOWALD ! 
Eg. JOSLYN, by reasen of their employment by the defendent 

TABER INSTRUMENT CORPORATION; and by reason of the fact that the : 
plaintiff JOSEPH ¥. LESS was an officer, and director of TABER | 
INSTRIMERT CORPORATION, a6 aforesaid. : 


22, That as part of said conspiracy, breach ef 


fiduelary relationship and illegal diversion and miseppropristion 


of the defendant TABER INETRUWENT CORPORATION'S business, property, 
sights and trade secrets end confidential information, the ! 
plaintiff’ JOSEPH F. LESS, after leaving the employment of the 
defendant TABER INSTRUMENT CORPORATION, proceeded to sssemble, 
manufacture, distribute and sell pressure transducers through the 
said Vietran Cerporation and elsewhere, using in comnection 


therewith the designs, trade secrets, secret processes, secret 


Fr oe 
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confidential kaowledge and information of tre cefendant TABL: 
INSTRUMENT CORPORATION, which was acquired by the said JOSEPH F. 


LESS and others, as aforesaid. 


23. That for s long time prior to January 29, 

1965, the plaintiff JOSEPH F. LESS illegally converted and mis- 
appropriated the property of the defendant TABER INSTRUMENT COR- 

PORATION to his own use and benefit, by various means, including | 
the direction of other employees of the defendant TABER INS . 

| CORPORATION to perform work, labor and services at the said 

| JOPSEH F. LESS’ home and elsevbere,upon TABER INSTRUMENT COR- 

PORATION'S time; by charging to the defendant TABER INSTRUMENT 

|| CORPORATION'S account various » terisls, work, labor and services 
furnished and performed by various persons and corporations 
for the plaintiff JOSEPH ¥. Less’ individual benefit; and by us 

i the business heurs for which he was paid by TABER INSTRUMENT 

| CORPORATION, as well as materiale aad property of the defendaat 
TABER INSTRUMENT CORPORATION, for the manufacture and construct 

| of various articles of machinery and equipment for the esid 

| plaintiff JOSEPH F. LESS' own use and benefit. 


24. That on or about August 30, 1965, the def 
TABER INSTRUMENT CORPORATION instituted an action in the Supreme 


| 
| Court of the State of New York, Erie County, egainst the 


i 

| 

plaintiff JOSEPH F. LESS, DONALD J. LESS, DORALD E. JOSLYN, 
{ 

on 


VIATRAN CORPORATION, and others, for permanent injunction, enjoin 
| 
ing and restraining all of the defendants from further manufactur- 


ing, distributing or selling provoure transducers, and from the | 


«je 
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further use of the defendant TABER INSTRUMENT CORPORATION'S 

trade secrets, designe, improvements, engineering skills, 

! confidential knowledge and information relative to the development, 
| manufacture and distribution and sale of preesure transducers, 

| ae well as other injunctive relief. The complaint in said 
action also demanded damages in the sum of $200,000.00, an 

|| accounting of large profits alleged to have been made by the 
defendants in said action in the manufacture, sale and distributidn 
of said pressure transducers. The complaint also demanded 
judgment in the further sum of $50,000.00 against the present 
plaintiff JOSZPH F.LESS clone, for conversion of TABER INSTRUMENT 
CORPORATION'S property, as hereinabove set forth. 


23. That on or about September 27, 1965, the 
defendants VIATRAN CORPORATION, JOSEPH F. LESS, DOMALD J. LESS 
and DOWALD E. JOSLYNappeared in said action by their attorneys 
COFYEY, MEVFERNAN and HARRISON, and interposed an answer denying 


the msterial allegstionse ef the coupleiat, and ‘setting wp 


ecerteia affizmative defenses with respect thereto. 


26. Theat thereafter, « note of issue was filed 
fia said action and the said action was placed upon the trial 
calendsr of Supreme Court, Erie County. 


27. The plaintiff JOSEPH F. LESS, as well as the 
said DOMALD J. LESS and STANEZEY LESS, as employees of TABER 
INSTRUMENT CORPORATION for some years, were 411 participants 
in a certain profit Sharing Retirement Plan which the defendant 
TABER INSTRUMENT CORPORATION had established for the benefit 
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28. That on October 14, 1965, the plaintiff 
JOSEPH F. LESS instituted an action in the Supreme Court of the 
State of New York, Erie County, denanding 4 declaratory judgment 
that he was entitled to payment of $52,046.35, as benefits under | 
eaid TABER INSTRUMENT CORPORATION Profit Sharing Retirement Plen., 


29. That on October 14, 1965, DONALD J. LESS 


instituted an action in the Supreme Court of the State of New York, 


Erie County, demanding a declaratory judgment that he was er 
to payment of $1,701.89, as benefits under said TABER INSTRUMENT 
| 
CORPORATION Profit Sharing Retirement Plan. | 
| 


30. That on October14, 1965, STANLEY C. LESS 
instituted an action in the Supreme Court of the State of Kew 
York, Erie County demanding « declarstery judgment thet he was 
entitled to psymeat of $18,037.69, as benefits under seid TABER 
INSTRUMENT CORPORATION Profit Shearing Retirement Plan. 


$1. Im each of said actions brought by the 
plaintiff JOSEPH F. LESS, DOMWALD J. LESS and STANLEY C. LESS 
as aforesaid, in addition to TABER INSTRUMENT CORPORATION, the 
defendants RALPH F. TABER and WARREN J. HILDEBRAMDT “as 
individuals end as Trustees of the Board and as wembersof the 
Profit Sharing Comaittee of Taber Instrument Corporation Profit 


Sharing Retirement Plan" were also named as defmdants. 


32. All of the defendants in the aforesaid 
three actions appeared by McDOWOUGH, BOASBERG, McDONOUGH & 


: and that by reason of the breach of a fiduciary relationship 
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BELTZ, their attorneys, and in each scticn interpese’ an cesver 
denying the material allegations of each plaintiff's complatat, 
and set up in each action an affirmative defense, alleging, 

in substance, that neither the plaintiff nor any other eaployees 
of TABER INSTRUMENT CORPORATION had made any contribution toward 
the establishment, administration or financing of the Profit 
Sharing Retirement Plan; that it was not part of any employment 
contracts; that the Profit Sharing Retirement Plan was established 
by TABER INSTRUMENT CORPORATION "for the sole purpose of reward ing 
its employees for long, loyal and faithful service - - -", and 
that "loyal, faithful service by the participants - - - - was 

4 condition precedent, express or implied, to the defendants' 
obligation and agreement to make payments to participants 

under the terms and conditions of the said Profit Sharing 


Retirement Plen." 


33. Im each of the aforesaid three actions, the 
defendant's affirmative defense further alleged: 

"That for a long time prior to (the date of termination 
of each plaintiff's employment) the plaintiff failed 
to render loyal and faithful service to his employer, 
the defendant TABER INSTRUMENT CORPORATION, but on the 
contrary, was unfaithful and disloyal to his said 
employer and to the duties and obligetions imposed 


upon the plaintiff by his said employment" 


existing between each said paeintiff and TABER INSTRUMENT 
| 


581 
Answer of Taber Instrument Corporation, Ralph F. Taber, 
Benjamin Manasen and Warren J. Hildebrandt. 


' CORPORATION, the plaintiffs were uot enatitlea tu any payment 


or péyments as alleged participants in the said Profit Sharing 


Retirement Plan. 


34. In the action institutsd by JOSEPH F.LESS, 
as plaintiff, as aforesaid, with resp. * to said Profit Sharing 
Retirement Plan, the defendant's answer set up a counterclaisa | 
in the sum of $50,000.00 for the same alleged illegal conversion | 


if 
| ead misappropriatioa of the TABER INSTRUMENT CORPORATION'S 


| property, which was the basis of the fourth cause of action in 


TABER INSTRUMENT CORPORATION'S aforesaid ection in Supreme Court, 


| 
{ 
| Exie County, ageinet JOSEPH F. LESS, as a defendant therein. 
| 


35. Motes of issue vere thereafter filed in esch 
of said actions, and each of ssid sections was placed upon the 


| trial calendar of Supreme Court, Exie County. 


: %. Thereafter, the parties to the aforesaid 

| aachane pending in Supreme Court, Erie County, and their attorneys 
| entered inte negotiations fer the compromise, settlement and 
haseennceniuns of all of said actions, which included, as an 

| integral part thereof, negotiations fer the purchase of the 

| plaintife JOSEPH F. LESS' 14,100 shares of stock in TABER 
INSTRUMENT CORPORATION. 
| 

i 37. That on or about April 13, 1966, an agreement 
of settlement and compromise was reached between the plaintiff 

: JOSEPH F. LESS, and the defendants TABER INSTRUMENT CORPORATION, 


i RALPH F. TABER and WARREM J. HILDEBRANDT, wherein and whereby 
t : 


| 
| 
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TABER INSTRUMENT CORPORATION agreed to discontinua its action 


against JOSEPH F. LESS, DOWALD J. LESS, DOMALD E. JOSLYN and 


: VIATRAN CORPORATION and others, and to execute and deliver a 


; generel release to all of the defendants named in said action, 


| 
| 


20 well ae other persons ad corporations, as well as grenting the 
nemed defendants and other releasees named in said general 
release, certain further righte with respect to the development, 
design, preduction and sale of pressure transducers and other 
equigzent. 


38. As a further integral part of eaid compromise 
end settlement, the defendants, in the said three actions, 
arising out of the TASER INSTRIVENT CORPORATION Profit Sharing 
Plan, to wit, TABER INSYRUMENT CORPORATION, RALPH F. TABZR and 
WARREN J. HILDESRANDT, individually and as trustees, agreed to 
pay to the plaintiffe im each of said pending actions, the ; 
fellewing ameunte fa settlement of their claims for benefits under 
said Prefit Shaving Plan: 

JOSEPE F. LESS, $52,046.96, DOMALD J. LESS, $1,701.89; 

and STANLEY C. LESS, $18,037.69; 
aad the threegleintiffs in the said three actions, te wit: 


{ 
| 
| 
| 
' 
{ 


JOSEPH F. LESS, STAWLEY C. LESS and DOMALD J. LESS agreed to 
execute and deliver general releases to TABER INSTRUMENT 
CORPORATION, RALPH F. TABER and WARREN J. HILDEBRAMDT, their 


successors, assigns, heirs, executor: ad administrators. 


39. Theat ae an integral part of said agreement 


of compromise end settlement, the defendant TABER INSTRUMENT 


o]2- 
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CORPORATION agreed to purchese the aforesaid shares of stock 
of the plaintiff JOSEPH F. LESS in TABER INSTRUMENT CORPORATION 
te wit, 14,100 sheres, st a price of $10.00 per share, in the 
total amount of $141,000.00. 


40. That thereafter and on or about May 4, 1966, 

' as an integral pert of said compromise and settlement agreement, 
the defendant TABER INSTRUMENT CORPORATION paid to the plaintiff . 

' JOSEPH F. LESS the sum of $141,000.00 in payment for said 14,100 : 
shares of JOSEPH F. LESS'Class B common stock of TABER INSTRUMENT | 

| CORPORATION, and the plaintiff JOSEPH F. LESS duly assigned | 


| 
| eaid shares to TABER INSTRUMENT CORPORATION; said assignment, | 


| on information and belief, having been executed on April 13, 1966 


4i. That on or about May 4, 1966, as an integral 
part of said eceupromise and settlement agreement, TABER 
| CORPORATION, RALPH F. TABER and WARREN J. HILDEBRAMDT, 
individually, and as trustees ef the Beard and as members 
of TABER INSTRUMENT CORPORATION Profit Sharing Retirement eh, 
paid te JOSEPH F. LESS the sum ef $52,046.36; to STAMELY C. LESS, 
| the sum of $18,037.69 and to DOMALD J. LESS the sum of $1701.89, 


as aforesaid. 


42. That on or asbeut Mey 4, 1966,a0 an integral 
| prt of said compromise and settlement agreement, TABER INSTRUMENT | 
| CORPORATION and BALPH F. TABER duly executed and delivered to 
JOSEPH F. LESS, DOMALD J. LESS, STAMLEY C. LESS and VIATRAW 


' CORPORATION and others, a general release, as aforeseid. 


ai %~ 
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43. That on or about Msy 4, 1966, as an integral 
| part of said compromise end settlement agreement, JOSEPH F. LESS, 
| STANLEY C. LESS and DONALD J. LESS duly executed and delivered 


44. That onor abeut May 4, 1966,as an integral 
part of said compromise and settlement agreement, 211 of the 
parties te the four abovementioned actions, then pending in 
Supreme Court, Erie County, through their respective attorneys, 
executed and delivered stipulaticas of discontinuance, discontinu- 
ing eaeh of said four actions, “on the merits, with prejudice, 


were thereafter duly filed in the Erie County Clerk's office. 


VOR A THIRD SEPARATE AFVIBMATIVE DEFENSE, 
THE ANSWERING DEFENDANTS ALLEGE: 


4S. Repeat and resllege each and every allegation 


witheut costs to any party"; and that stipulations of discontinuance 


| im thie answer contained, as though again fully set forth herein. | 
| 


46. That by reasen of the premises, the pleintiff | 
JOSEPH ¥. LESS has accepted and retained consideration end benefits 
of greet value, as part of said compromise and settlenent SoS 
and hes failed to return or restore the consideration and 
j benefits ramming to the plaintiff, to DONALD E. JOSLYM, DONALD J. 
| uass, te STAMLEY C. LESS, to VIATRAN CORPORATION, and to other 
persons and eerporations on behalf of the plaintiff JOSEPHF. LESS 


| ~14- 
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47. That by reason of the premises, the plaintiff 
JOSEPH F. LESS is estopped to deny the validity of the sale of 
his 14,100 shares of stock to the defendant TABER INSTRUMENT 
CORPORATION, as part of said agreement of compromise and settle- 
ment; and is estopped to assert the claim or claims set forth 


in the plaintiff's complaint in the present action. 


FOR A CROSS-CLAIM AGAINST THE DEFENDANTS 
ERVIN HIMMELFARB and JOSEPH P. D'ANGELO, 


THE ANSWERING DEFENDANTS FURTHER ALLEGE: 


48. Repeat and reallege each and every allegation’ 


contained in this enswer, as though agein fully set forth herein. 


49. That on or about July 7, 1966, the defendant | 
TABER INSTRUMENT CORPORATION sold and delivered 7100 shares 
of the said corporation's Class B stock, to ERVIN HIMMELFARB, 
at @ price of $10.00 per shere, or @ total purchase price of 


$71,000.00, paid by the said ERVIN HI@ELYARE. 


50. Thet the defendant TABER INSTRUMENT CORPORA- | 
TION thereafter sold and delivered te the defendant JOSEPH P. 
D'ANGELO, 7000 shares of the said corporation's Class B stock, 
at a price of $10.00 per share, or @ total purchase price of 


$70,000.00 paid by the seid JOSEPH P. D'ANGELU. 


$1. That any gains or benefit, by reason of the 
purchase, sale and ownership of said 14,100 shares of TABER 


INSTRUMENT CORPORATION'S Class 3 stock, arising out of the 


<{S- 
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contract between TABER INSTRUMENT CORPORATION and TELEDYNE, INC., 
as alleged in the plaintiff's complaint, ran solely and 
exclusively to the defendants ERVIN HIMMELFARB and JOSEPH F. 
D'ANGELO; and that no benefit or consideration therefrom ran to 
either of the defendants TABER INSTRUMENT CORPORATION, RALPH F. 


TABER, BENJAMIN MANASEN or WARREN J. HILDEBRANDT. 


52. On information and belief, if the answering 

\ defendants TABER INSTRUMENT CORPORATION, RALPH F. TABER, 

BENJAMIN MANASEN and WARREN J. HILDEBRANDT, or either of then, 

| are found liable for damages or other relief in this action, 

to the plaintiff JOSEPH F. LESS, the defendants ERVIN HIMMELFARB 
and JOSEPH P. D'ANGELO will be liable over, jointly and 
severally, to the answering defendants TABER INSTRUMENT CORPORA- 
TION, RALPH F. TABER, BENJAMIN MAMASEN and WARREN J. HILDEBRANDT, 
for said damages or other relief found against the answering 


defendants in favor of the plaintiff JOSEPH F. LESS. 


WHEREFORE, the answering defendants demand judgment 


| 8 follows; 
&) Dismissing the plaintiff's complaint with costs 


b) In the event that the plaintiff JOSEPH F. LESS 
shall recover damages or have other relief against the 
, answering defendants, the answering defendants TABER INSTRUMENT 


' CORPORATION, RALPH F. TABER, BENJAMIN MANASEN and WARREN J. 


|. MELDEBRAMDT, have judgment over against the defendants, 


-16- 
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| ERVIN HIMMELFARB and JOSEPH P. D'ANGELO, jointly and severally, 


for all damages or other relief, with costs. 


Dated: May 24, 1967 


McDONOUGH BOASBERG McDONOUGH & BELTZ 
Attorneys for the Answering Defendants, 
TABER INSTRUMENT CORPORATION 
RALPH F. TABER 
BEMJAMIN MANASER 
WARREN J. HILDEBRANDT 


en 
CHARLES J. McDONOUGH 
Office and P. O. Address 

930 Walbridge Building 

Buffalo, New York 14202 
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UMITED STATES DISTRICT COURT 
WESTERH DISTRICT OF WEW YORK 


JOSEPH P. LESS, 

Plaintiff 
TARBER IMSTRUMENT CORPORATION, 
a Mew York corporation, ANSWER 
RALPH VY. TABER, 
JOSEPH FP. D'ANGELO, also known Civil Action 
as PRAMK WEBER, Wo. 1967-182 
BENJAMIN MAMAS EM, 


ERVIN MIMMELFARB, and 
WARRES J. HILDEBRARDT, 


Defendant, Joseph P. D'Angelo, by his attorneys, 
Phillips, Lytle, Mitchcock, Blaine & Huber, as and for his answer 
to the complaint herein, alleges: 

1. Benies each and every allegation contained in 


paragraphs numbered 23, 28 and 33 thereof. 


2. Denies knowledge or information sufficient to 


form a belief as to each and every allegaticn contained in para- 
graphs 6, 7, 8 12, 13, 15, 16, 17, 16, 20 and 22 thereof. 

3. Denies each and every allegation contained in 
paragraph 1 thereof except that Exhibit A attached to the 
complaint contains correct copies of the law and the kule 
described in said paragraph. 

4. Denies knowledge or information sutficient to 
form a belief as to each allegation contained in paragraph 
numbered 2 thereof except that he admits that plaintiff is a 


resident of Grand Island, Erie County, Wew York. 
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5. Answering paragraph numbered 5 thereof, admits 
that he is a resident. of Orchard Park, Brie County, Mew York, and 
that at certain times mentioned in the complaint he acted either 
as an Executive Officer or an agent of TIC. 

6. Denies each and every allegation contained in 
paragraph numbered 10 thereof, except that he admits that at 
various times prior to April 30, 1965 he negotiated in behalf of 
Taber Instrument Corporation with plaintiff for the purchase by 
said corporation of 14,100 shares of the stock of said corpora- 
tion owned by plaintiff. 

7. Wpon information and belief denies each and every 
allegation contained in paragraph numbered ll thereof and with 
respect thereto alleges upon information and belief that Woel 8. 
Bartlo had negotiations with plaiatiff£ in 1965 and with plaintifé 
and attorneys representing plaintif? in March, 1966 with respect 
to the sale of plaintiff's steck in TIC. 

g. Denies each and every allegation contained in 


peragraph mumbered 14 thereof and with respect thereto alleges 


that on or about April 2, 1966 he infexmed plaintiff, among ether 


things, that several groups were interested in securing plaia- 
tiff's said stock, ameng whom was Teledyne; and that this 
anevworing defendant was attempting anf intended to attempt te 
get a company te acquire faber Instrument Corporation and that 
he had already contacted several companies including Teledyne. 
9. Denies each and every allegation contained in 
paragraph numbered 19 thereof insofar as they pertain to him. 
10. Denies each and every allegation contained in 


paragraph ausbered 24 thereof insofar as the same pertain to him 
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and denies knowledge or information sufficient to form a belief 
insofar as they pertain to others. 

11. Denies knowledge or information sufficient to 
form a belief as to each and every allegation contained in the 
first two sentences in paragraph numbered 25 thereof; denies 
knowledge or information sufficient to form a belief as to any 
effers as therein alleged to have been made by TIC's counsel, 
and admits that he made a certair <ffer to plaintiff on the 
basis that otherwise the negotiations between Taber Instrument 
Cerporation and Teledyne would be terminated; and denies knowledge 
or-information sufficieat to form a belief as to the allegations 
contained in the fourth sentence of said paragraph except that 
there was an agreement that 2.500 shares of Teledyne stock should 
be retained pending the outcome of any claims asserted or that 
might be asserted by anyone with respect to the purchase by 
Peledyne of the assets ef Taber Instrument Corporation. 

12. Benies each and every alisgation contained in 
paragraphs aubered 26, 27 and 31 thereof insofar as they pertain 
te himy and denies any kmowledge or information sufficient to 
form a belief insofar as they pertain to others. 

13. Upon information and belief admits the allega- 
tions of paragraphs numbered 4 and 2] thereof. 


AS A SEPARATE AND COMPLETE 
DEFEWSE THERETO, ALLEGES s 


14. That the complaint fails to state a claim upon 
which relief can be granted. 


AS A SECOHD, SEPARATE AND 
COMPLETE DEFENSE THERETO, ALLEGES : 


15. Denies that the United States Court for the 
Western District of Mew York has jurisdiction over the subject 


matter of the action. 
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AS A THIRD, SEPARATE AND COMPLETE 
DBFENSE THERETO, ALLSGES: 


16. 7% the United States Court for the Western 
District of Mew York has no jurisdiction over the person of this 
answering defendant, as plaintiff and said defendant are both 
citizens of the State of New York. 


AS A FOURTH, SEPARATE AMD COMPLETE 
DEFERSE THERETO, ALLEGES 2 


17. That the United States Court for the Western 
District of New York has no jurisdiction over any ct the parties; 
as complete diversity of citizenship is lacking. 
AS A PIFTH, SEPARATE AMD COMPLETE 
DEPEMSE THERETO, ALLEGES UPOR 
IWVORMMATION ABD BELIEYs 
18. hat for many years, commencing in 1940, the 
plaintiff Josegh F. Lees was an employee of the defendant Taber 
Inetrument Corporations that he theroafter became a stockholder 
and an officer of said corporation, to wits Vice-President in 
charge of manufacturing; and that on or about January 25, 1997, 
he was elected a director of Taber Instrument Corporation. 


19. That thereafter, and up to and including January 


29, 1965, the plaintiff continued in the employ of the defendant 


Paber Instrument Corperaticn, and as Vice-President in charge of 
manafecturing, since about 1942, was plant manager of the Gefen- 
dant corporation's manufacturing plant; and continued to act as 
and perform the duties of a director of said corporation until he 
resigned as a director of said corporation, om or about Pebruary 
15, 1965. 

20. hat on or about August 30, 1960, Donald J. 


Less, who is a son of the plaintiff Joseph FP. Less, entered the 
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employ of the defendant Taber Instrument Corporation, as a 
project engineer, pursuant to a written contract of employment. 

21. That for some years prior to 1965, Donald E. 
Joslyn, who is a son-in-law of the plaintiff Joseph F. Less, and 
Stanley C. Lees, who is a brother of the plaintiff Joseph F. Less 
were also employees of the defendant Taber Instrument Corporation 

22. That for many years prior to 1965, the defendant 
faber Instrument Corporation was engaged in the research, deve 
ment, manufacture and distribution and sale of precision 
machinery, equip wt and instruments of various kinds. 


23. That im and about the year 1954, the defendant 


Pabex Instrument Corporation began the research and experiment 
upon, development, manufacture ané eventual sale and distribution 
ef pressure transducers, which are instruments for the electrical 
measurement of fluid pressure of liquids and gases. 
, 4. That from the original date of his employment in 
2960, the aforesaid Bonald J. Less was assigned by the defendant 
@eber Instrument Corporation as a project engineer, in the 
sesearch, experiment, development and production of transducers, 
under the direction of the defendant Ralgh F. Taber, who was 
President and chief engineer of the defendant Taber Instrument 
Coi ~cutions and that the duties of the said Donald J. Less were 
chiefly the application and testing of theories, ideas and desig 
of said pressure transducers, which were submitted to the said 
Donald J. Less by the defenda.t Ralph F. Taber. 

25. That between 1954 and 1965, the mechanical parts 
of said pressure transducers, which had been designed and 


developed by the defendent faber Instrument Corporation as 
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aforesaid, were manufactured under the supervision of the plain- 
tiff Joseph F. Less, as plant manager and Vice-President of 
Taber Instrument Corporation. 

26. That the design, research, experiments, develop- 
ment and manufacture of the aforesaid pressure transducers by the 
defendant Paber Instrument Corporation involved the knowledge 
and use of certain vaiuable trade secrets, secret processes, 
patterns, devices, information and knowledge, to all of which 
the plaintiff Joseph Ff. Less and the said Donald J. Less had 
access and knowledge of which they acquired by reason of their 
employment by the defendant Paber Instrument Corporation, a8 
aforesaid. 

27. That by reason ef the said employment by the 
defendant Taber Invtrument Corporation, and by roasen of the fact 
that the plaintiff Joseph 7. Less was an officer and director 
of Gaber Instrument Corperation, as aforesaid, a fiduciary 
relationship existed between the plaintiff Jeseph F. Less and 
the said Donald J. Less and the defendant Taber Instrument 
Corperatica. 


28. ‘nat on or about January 11, 1965, the plaiatif? 


Joseph F. Less, the said Bonald J. Less, tke said Donald 8. 
Joslys and ethers, caused and brought about the incorporation ef 
Viatran Corporation, a domestica corperation, the principal of fies 
and place of business of which was lecated at Bo. 405 thode 
Island Street in the City of Buffalo, Mew York, within the 
Western District of New York. 

29. That at all times herein mentioned, the plaintiff 


doeeph PF. Laas, tegether with the said Donald J. Less and 
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Donald 8. Joslyn, were and are the principalestockholders, as 
well as officers and directors of the said Viatran Corporation. 
30. That at all times herein mentioned, -he said 
viatran Corporation was and is engaged in the manufacture, 
distribution and sale of pressure transducers, among other things 
31. That commencing on or about August 30, 1960, 


and continuing up to and including the year 1965, the plaintiff 


Joseph F. Less and the aforesaid Donald J. Less and Donald 8. 


Jeslyn, and others, confederated, conspired and agreed among 
themselves and with other persons and corporations, particularly, 
the said Viatran Corporation, subsequent to its incorporation, to 
defraud a deceive the defendant Taber Instrument Corporation, 
and to illegally divert from the defendant Taber Instrument Cor- 
pecatien, aad ts procure for their own use and benefit, and for 
the use and benefit of the said Viatran Corporation, the property 
rights and business of the defendant Taber Instrument Corporation 
ia the development, manufacture, distribution and sale of 
presuuro transducers; te compete with the defendant Taber instru- 
ment Corporation, in said business; and to illegally and improperiy 
use the defendant Taber Instrument Corporation's aforesaid trade 
secrets, secret end confidential information, designs and 
technical and engineering knowledge acquired as aforesaid by 
the plaintiff Joseph F. Less and the said Donald J. Less and 
Donald 8. Joslyn, by reason of their employment by the defendant 
@aber Instrument Corporations and by reason of the fact that the 
plaintiff Joseph F. Less was an officer, and director of Taber 
Instrument Corporation, as aforesaiu. 

32. Phat as part of said conspiracy, breach of 


fiduciary relationship and illegal diversion and wisappropria 
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of the defendant faber Instrument Corporation's business, 
property, rights and trade secrets and confidential information, 
the plaintiff Joseph F. Less, after leaving the employment of the 
defendant Taber Instrument Corporation, proceeded to assemble, 
manufacture, distribute and sell pressure transducers through the 
said Viatram Corporation and elsewhere, using in connection 
therewith the designs, trade secrets, secret processes, secret 
confidential knowledge and information of the defendant Taber 
Instrument Corporation, which was acquired by the said Joseph FP. 
Less end others, as aforesaid. 

33. nar for a long time prior to January 29, 
1965, the plaintiffs Joseph ¥. Lese illegally converted and miv- 
appropriated the property of the defendant Paber Instrument 
Corperatiza to his own use and benefit, by various moans, 
including the direction ef ethos empleyees of the defendant Taber 
Instrument Corpsration te perferm werk, laber and services at the 
said Joseph ¥. Lees’ heme and elsevhere, upon Taber Instrument 


Corporation's times by charging to tke defendant febex Instrument 


Corporation's acosunt various materials, werk, leber and services 


furnished and perfexmed by vericus porsens ané corporations {<r 
the plaintiff Josegh F. Less’ individwal bewefit; and by using 
the business houre for which he was paid by Teber Instrument 
Cerporation, as well as waterials ani property of the defardnst 
@aber Iasixrumest <orporation, for the manufacture an¢ conmstruc- 
tion of various articles of machinery and equipment for the waid 
plaintif’ Joeeyh F. Less’ own use and benefit. 

34. That on ox about August 30, 1965, the defen- 


dant Taber sade Gl Corporation instituted an action in the 
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Supreme Court of the State of Mew York, Erie County, against the 
plaintiff Joseph F. Less, Donald J. Less, Donald E. Joslyn, 

viatran Corporation, and others, for permanent injunction, 

enjoining and restraining all of the defendants from further 
manufacturing, distributing or. selling pressure transducers, and 
from the further use of the defendant Taber Instrument Corporation/s 


trade secrets, designs, improvements, engineering skills, con- 


‘| €4dential knewledge and information relative to the development, 


manufacture and distribution and sale of pressure transducers, 

as well as other injunctive relief. The complaint in said action 
also demanéed damages in the sum of $200,000.00, an accounting 
of large profits alleged to have been made by the defendants in 
said action in the manufacture, sale and distribution of said 
pressure treasducers, The complaint also demanded judgment in 
the further sum of ¢50,000.00 against the present plaintiff 
Jeseph ¥. Less alone, fer conversion of Taber Instrument Corpora- 
tien's property, as hereinabove set forth. 

35. het on or about September 27, 1965, the 
defendants Viatran Corporation, Joseph F. Less, Donald J. Less 
and Donald &. Joslya appeared in said action by their attorneys 
Coffey, Heffernan and Herrison, and interposed an answer denying 
the material allegations of the complaint, and setting up certain 
affirmative defenses with respect thereto. 

36. That thereafter, a note of issue was filed 
in said action and the saic action was placed upon the trial 
calendar of Supreme Court, Erie County. 

37. The plaintiff Joseph F. Less, as well as the 


gaid Donald J. Less and stanley Less, as employees of Taber 
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Instrument Corporation, for some years, were all participants 
in a certain Profit Sharing Retirement Plan which the defendant 
Taber Instrument Corporation had established for the bene fit 
of its employees in 1953. 

38. That on October 14, 1965, the plaintiff 
Joseph F. Less instituted an action in the Supreme Court of the 
State of Mew York, Erie County, demanding a declaratory judgment 
that he was entitled to payment of $52,046.35, as benefits under 
said Faber Instrument Corporation Profit Sharing Retirement Plan. 

39. hat on October 14, 1965, Donald J. Less 
instituted en action in the Supreme Court of the State of Hew Yor 
Brie County, demanding a declaratory judgment that he was entitl 
to payment of $1,701.89, as benefits under said Taber Instrument 
Corporatien Profit Sharing Retirement. Plan. 

40. That om October 14, 1965, Stanley C. Less 
instituted an action in the Supreme Court of the State of Hew 
York, Brie County demanding a declaratery judgment that he was 
entitled te payment of $16,037.69, as benefits under seid Taber 
Instrument Corperation Prefit Sharing Retirement Pian. 

41. In each of said actions brought by the 
plaintiff Jeseph 7. Less, Bonald J. Less and Stanley C. Lesc as 
aforesaid, in sdditien to aber Instrument Corporation, the 
defendants Ralph F. Taber and Warren J. Bildebrandt “as 
individuals and as Trustees of the Board and as members of the 


Profit Sharing Committee of Taber Instrumexit Corporation Profit 


Sharing Retirement Plan” were also named as defendants. 


42. All of the defendants in the aforesaid three 


actions appeared by McDonough, Boasberg, McDonough & Beltz, their 
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attorneys, and in each action interposed an answer denying the 
material allegations of each plaintiff's compluint, and set up 
in each action an affirmative defense, alleging, in substance, 
that neither the plaintiff nor any other employees of Taber 
Instrument Corporation had made any contribution toward the 
establishment, ecministration or financing of the Profit Sharing 
Retirement Plan; that it was not part of any employment contracts? 
that the Profit Sharing Retirement Plan was established by Taber 
Instrument Corporation "fer the sole purpose of rewarding its 
employees for lerg, leyal and faithful service - ~ -", and that 
"leyal, faithful service by the participants - - ~ ~- was a 
eondition precedent, express or implied, to the defendants‘ 
ebligatien and agreement te make payments to participants under 
the terms and conditions of the said Prefit Sharing Retirement 
Plan.° 

43. In each of the aforesaid three actions, the 
Gefendent's affirmative defense further alleged: 

“what for a leng time prior to (the date of 

termination ef each plaintiff's employment) 

the plaintiff failed to render loyal and faithful 

service to his employer, the defendant Taber 

Instrument Cerporation, but om the contrary, 

was unfaithful and disloyal to his said employer 

and to the duties and obligations imposed upon 

the plaintiff by his said employment” 
and that by reason of the breach of a fiduciary relationship 


existing between each said plaintiff and Taber Instrument 


Corporation, the plaintiffs were not entitled to any payment 


599 


Answer of Defendant, Joseph P. D’Angelo filed 
x June 19, 1967. 


or payments as allege’ participants in the said Profit Sharing 
Retirement Plan. 

44. In the action instituted by Joseph F. Less, 
as plaintiff, as aforesaid, with respect to said Profit Sharing 
Retirement Plan, the defendant's answer set up a counterclaim in 
the sum of $50,000.00 for the same alleged illegal conversion and 
misappropriation of the Taber Instrument Corporation's property, 
which was the basic ef tro fourth cause of action in Taber 
Instrument Gorrorction’s evoresaid action in Supreme Court, Brie 
County, against Joseph ©. Less, a8 & defendant therein. 

45. Motes of iseue were thereafter filed in each 
of said actions, and each cf said actions was placed upon the 
trial ealendar of Suprume Court, Brie County. 

46. fnereatter, the parties to the aforesaid 
actions pending in Supreme Court, Brie County, and their 8 
entered inte negotiations for the compromise, settlement and 
Aiscontinumnce of all of said actions, which included, as am 


integzal part theisef, negetiations for the purchase of the 


plaintif?, Joseph FP. Less’, 14,100 shares of stock in Taber 


Instrument Coryporation. 

47. Phat on or about April 13, 1966, an agresment 
of settlement o<4 compromise was reached between the plaiatif££, 
Joseph ©. Leer, and the defendants, Taber Instrument Corporation, 
Relps ¥. Taber and Warren J. Hildebrandt, wherein and whereby 
Taber Iusti:@ent Corporation agreed to discontinue its action 
against Josegh 7. Less, Donald J. Less, Donald B. Joslyn and 
Siatear Corperation, and others, and to execute wae deliver a 


ganeral release to all of the defendasts uwamed in said action, 
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as well as other persons and corperations, as well as granting 
the named defendants and other releasees named in s-id general 
release, certain further rights with respect to the development, 
Gesign, preguction end sale of pressure transducers and other 
bape. ORAL. « 

46. As a further integral part ef said compromise 
amd eettlement, the defendants, in the said three actions, aris 
out of the Taber Instrument Corporation Peoiit Sharing Plas, °° 
wit, Taber Instrument Cexsperation, Ralph F. Yxber and Warren i. 
Bildehrandt, individually ead as trustees, agreed to pay te the 
plaintiffs in each ef said pending actions, the S:llewing amounts 
in settlensmt of their clains for nenefits under said Prefit 
Sharing Plene 

Sasegh F. bess, $52,545.36) Devald J, Wess, 91,701.89; 
ani Stanley CG. Less, $18,037. C3: 
anf the three plaintif~s in the id three actions, te wits 
Secegh F. Lease, Stanley C. Less and Demald J. Lew: -(scu! to 
emecute enf Geliver general releases te Taber Iastrunu:). Corpera- 


tion, Ralgh P. Taber and Warren J. Hildebrandt, their sucesssens, 


aosigns, heizs, exeecvess snd afministraters. 

43. Yaet 2 on integral pert of raid agreement of 
| eenpremive anf sottlenent, the defendant Taber Instrwumcat Cer- 
peretien agreed te purdhase the aforesaid sharer ct stock cf the 
pPlaintif£? Jeseph FY. Lese in Pair: Inetrument Corporation, to wit, 
14,1€@ shares, at a price of $190.00 per share, in the total 
ameunt ef G141, 000.60. 

50. That thereafter and on or about May 4, 1966, 
as en integral pert ef said compremive and settlement agreemat, 
the Gefendant, faber Instrument Cerpereiien, paid to «hu plaiatifg 
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Joseph PF. Less the sum of $141,000.00 in payment for said 14,100 
shares of Joseph F. Lese’ Class B common stock of Taber Instrument 
Corporation, and the plaintiff Joseph FP. Less duly assigned said 
shares to Taber Instrument Corporation; said assignment, on 
information and belic#, having been executed on April 13, 1966. 

$1. That on or about Nay 4, 1966, as an integral 
part of caid compromise and settlement agreement, Teber Instrument 
Corporation, Ralph F. Taber and Warren J. Hildebrandt, individually), 
and as Trustees of the Board and as members of Taber Instrument 
Corporation Profit Sharing Retirement Plan, paid to Joseph F. Less 
the sum of $52,046.36; to Stanley C. Less, the sum ef $18,037.69 
and to Denzld J. Less the sum of $1,071.89, as aforesaid. 

52. That om or about May 4, 1966, as an integral 
paxt ef said compromise and settlement agreement, Taber Iastrumen 
Corperati;a andi \iigh FP. faker duly executed and delivered te 
Joseph F. Less, Donald J. Less, Stanley C. Lese and Viatran 


Corperation end others, a general relense, as aforesaid. 


$3. That om ox about May 4, 1966, as an integral 
part ef seid cenpremise and settlement agreement, Jonegh F. Less, 
Stanley C. Less and Donald J. Less duly executed and delivered 
to Taber Instrument Corporation, Ralph fF. feber end Warren J. 
Nildebrendt, general releases as aforesaid. 

34. That cm cr about May 4, 1966, as an integral 
part of said compromise and settlement agreement, all of the 
parties to the four abovementioned actions, then pending in 
Supreme Court, Erie Couaty, through their respective attorneys, 
executed and delivered stipulations of discontinuance, discon- 
cinaing each of said Sour netions, “on the merits, with prejudices, 
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without ovsts to amy party”; and that stipulations of discon- 
timuanoe were thereafter duly filed in the Erie County Clerk's 
Office. 
AS A SIXTH, SEPARATE AND COMPLETS 
DEFENSE THRRETO, ALLEGES UProw 
IBPORMATICN AMD BELIEIs 
35. Repeats and reiterates each ané every allega 
im this anewer contained ia paragraphs numbered 18 through 54 
with the seme forge and effect as if fully set forth herein. 
56. That by reasen of the premises, the plaintif! 
Jeveph ¥. Less hes aecopted and .utained consideration and 
Breetite of great value, as part of said compromise and settie- 
meat agreement, and has failed te retura or restere the cons 
¢iem and benefits running te the plaintifé, to Denald BE. Juslyn, 
Denalé J. Less, to Stanicy C. less, to Viatran Corporation, and 
te ether persens and coxcporations on behalf ef the plaintiff, 
doaegh FY. Lease. 
UERERIOCE, defomdiaark Joseph P. D'Angelo, demands 
jetgnent dienissing the complaint tegether with the costs and | 
disbursements of this setien. 


PRILLIVG, LYTLE, EXTCHCOCK, BLAINE & HUBER 


Dy ____ BOREET M. METCHCOCR, 
Member of the Vice 


Attorneys for Defendant, 
Joseph P. D'Angelo 
Office and Post Office Address 
1330 Marine frust Building 
239 Main Street 
Buffale, Bew York, 14203 
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UNITED STATES DISTRICT COURT 
WESTERW DISTRICT OF WEN TORK 
JOSEPH F. LESS, 
Plaintiff 


oY Bow 


TABER INSTRUMENT CORPORATION, ARSVER TO 
a New York corporation, CROS8-CLALM 


Civil Action 
Mo. 1967-182 


Defendan<. Joseph P. D'Angelo, by his attorneys, 
Phillips, Lytle, Mitehcock, Blaine & Buber, as ani fer his 
anewer to the crese-claim of Taber Instrument Corperation, Ralgh 
vy. Taber, Senjamin Nanasem and Warren J. Bildebranit, allegess 


1. Denies each and every allegation coatained in 
paragraphs numbered £2 and 62 contained in said cress-clain. 


aS A SHPABATE AND COMPLETE 
DEFERMSE THERETO, Alte 2 


2. Prat said cross-claim fails to allege a claim 


upon which relief ean be granted. 


WHEREFORE, said defendant, Joseph FP. D'Angelo demands 
judgment diamissing said cross-claim together with costs and 


disbursements. 


PULLLING, LYYLB, BIPCRCOCK, BLAINE & BURR 


By 
Member of the Firm 


Attorneys for Defendant, 
sone ph v. D‘’angelo 
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Office and Post Office Address 
1330 Marine Trust Building 
239 Main Street 
Buffalo, New York, 14203 


Os MCDONOUGH, BOASBEKG, McDOHOUGH & BELTZ. 
Attorneys for Taber Instrument 
Corporation, Ralph F. Taber, 
Bemjamin Managen and 
Warren J. Hildebrandt 

930 Walbridge Building 
Buffalo, Hew York, 14202 
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Notice of pretrial conference on April 2, 1971. 


United States Atstrict Court 


FOR THE 


WESTERN DISTRICT OF NEW YORK 


JOSEPH F, LESS 


No. Civ-1967-182 
TABER INSTRUMENT CORPORATION, 
et al. 


TAKE NOTICE that the above-entitled case has been set for pretrial conference at 


2:00 P.M. , on April 2 , 1971 , at Judge John T. 


Curtin's Chambers, 614 U.S. Courthouse, Buffalo, N.Y. 


Date March ll, 1971 


Deputy Clerk. 


To fleffernan, Sweet & Murphy 
Louis Loss 
Attorneys for Plaintiff 


McDonough, Boasberg, McDonough & Beltz 
Phillips, Lyt:., Hitchcock, Blaine & Huber 
Attorneys for vefendants ‘ 
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Notice of pretrial conference on April 2, 1971. 


PRETRIAL ORDER -~ CIVIL CASES 


Prior to the date set for pretrial conference 
by the attached notice, the parties shall mail to the 
court and to opposing counsel the following: 


1. <A detailed joint statement of facts. 


(a) In the alternative, each counsel shall 
submit a detailed statement of fact from 
his viewpoint of the case. If this course 
is followed, each side shall submit a 
statement setting forth what efforts were 
made with opposing counsel to prepare a 
joint statement and why a joint statement 
could not be submitted. 


A statement of the vossible factual and 
legal issues to be resolved by a trial. 


A list of exhibits to be used, with a brief 
description of each. If it is anticipated 
that an exhibit will be used only to impeach 
an opposing party's witness, it need not be 
on the list sent to opposing counsel. How- 
ever, counsel should inform the court in 
writing of the exhibit and its possible use. 


A list of vossible witnesses, with a brief 
resume of their expected testimony. If it is 
anticivated that a witness will only be used 
for rebuttal, this information need not be 
given to opposing counsel, but the court should 
be informed of the name of the witness and 
given a summary of the expected testimony. 


A list of depositions which counsel intends to 
read at trial. 


Memorandum dealing with legal problems which 
may occur. 


If the above information is not on hand prior to 
the pretrial conference, it will not be held and other 
appropriate action will be taken by the court. 


/ : . id 
(eee 
JOHN T. CURTIN 

Unitod States District Judge 


January 27, 1371 
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Notice To Take Deposition of Teledyne, Inc. 


UWIITED STATES DISTRICT COURT 
WEOTERM DISTRICT OF MEW YORK 


JOSEPH PF, .E88, 


vB. 


ABER INEBTRUMENT CORPORATION, 
a New York Corporation, 
RALPH F, TASER, 
JOSEPH FP. D°ANGELO, aleo known 
ae FRANK WEEE, 
BELOMIN MAMASEM, 
ERVIN HIMUELZARR end 
WRRER J. HILDEN, 
defendants. 


PISASE TAKE MOFICE that at 16:00 A. NM. om May 27, 1971, 
at 1202 Marine Brust Building, Safin... Hew York, the plaintif® 


in the above-eutitie?s action will take the depesition of 
PRLIDTEB, INC., throegh ita Chaizeen and Chief mecutive Officer 


MENRY 8. SIWGLEYOS and its Assistant Secretary SNEED N. KAURAE 
Tee Gepesiticn will be taken upon oral quecticons, parevent te 
the Pederal Rules of Civil Presedere before @ Votary Publis of 
any other officer autherized by lew to administer cathe. The 
cual euminetion will contime fren dry te day until eompleted, 


Deteds May i7, 1973. 
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1330 marine Truet Building 
Buffalo, Mew York 14203 


ReDOwWOUGs, BOASBERG, McDOMHOUGH & BELTS 
Attercneys for Defendants, 

TASER XTMOTRINENT CORPORATICH, 
ALPE YF. TRIM, 

AGLDTe KARE and 
Meee J. MLAS 

03 Walbeidge Building 
Saffalo, Bow Yerk 14202 
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Subpoena Duces Tecum directed to Teledyne, Inc. 


CIVIL SUBPOEKA _, PRODUCE DOCUMENT OR OBJECT 4 C. Form Ne. 48 (er. 287 


Ruited States Bistrict Court 
FOR THE 
festerm District co lve York 


Civit. ACTION FILe No. 


JOSEPH Y. LESB, 


Plaiati£e, No. 1967-182 


by Memry B. Singletcn, Chairman and 
YOU ARE HEREBY COMMANDED to appear (GOBEGRGO: i: GORGORNRROONSOCEE aE 
Chief mwecutive Officer, and by District «4Edeund kK, Keufsean, Assistant 
Secrethry, at the offices of 
the 47th day of May, at o'clock 
testify on behalf of JogEPN F, LESS, the Piaintife, 


in the above entitled action and bring with youal}, of the Gocuments and things set 
forth on the attached schedaln marked Exhibit "A" and appended 


@ 1202 Marine frust Building 
Batfale, Wew York 


e._\ eS Pa (ic 
SPER, CR A CTE 


4202 waxing Trumt_IudiAiag by..\ 


matfal:, Wew York = 14303 perpen on SERVICE’ 
| AFFIDAVIT OF SERVICE 


STATE OF MEW YORK ) 5 
COUNTY OF ERIE ipa 


BUGEME J. MURPHY, being duly sworn, deposes sad 


2278s 
Phat he is above the age of eightemn years. That 
on Mey 18th, 1971, at 423 Bryant Street, North Tonawanda, New 
York, he served this subpoena on the wachin named TELEDYNE, IIK., 
by delivering parsonally to and leaving with WARREN J. BILD 

its Generel Manager, a true copy thereof. and tendering to sai 
TRLEDYRE, INC. the fess sor one day's attendance and the mileage 


@llowed by law. ~y ) 
SEA ae 
73 


Subscribed and sworn to before me this 16th day of 


Dated: May 16th, 1971 


May, 1971. 


610 
Subpoena Duces Tecum direcied to Teledyne, Inc. 


EXHIBIT “A" 


Letters, reports, notes, memoranda, agreements, drafts 
of agreements, records or other documents, papers or things 
relating to the following: 

1) The acquisition by Teledyne, Inc., of the capital 
stock, business or assets of Taber Instrument Corporation, 
ineluding all negotiations with respect thereto, including 
epecifically, but without limitation: 

(a) Meetings in February of. 1966 in 
California between Henry E. Singleton, Ralph FP. Taber and 
Joseph P. D'Angelo, 

(b) Application for Negotiating Permit filed 
with the Division of Corporations of the State of California on 
May 2, 1966. 

(ec) Preparation and transmission of first 
Grafts of acquisition agreement. 

(4) Meeting at Buffalo, Mew York, in June 
of 1966 between Henry E. Singleton, Edmund M. Kaufman, represent~ 
ing Teledyne, Inc., and representatives of Taber Instrument 
Corporation. 

2) The acquisition of the stock of Taber Instrument 
Corporation owed by Joseph F. Less, the plaintiff herein, 
ineluding all negotiations with respect thereto. 

3) The issuance in 1966 of 7,100 shares of Taler 


Instrument Corporation atcck to Ervin Himmelfarb. 


4) The issuance in 1966 cf 7,000 shares of Yaber 
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Instrument Corporation stock to Joseph P. D'Angelo. 

5) The giving of a loan by Ervin Himmelfarb to Taber 
Instrument Corporation of $100,000.00 on June 3, 1966, the 
promissory note executed by Taber Instrument Corporation for said 
loan and the payment of same. 

6) he giving of a loan by Ervin Himmelfarb to Taber 
Instrument Corporation of $29,000.00 on July 7, 196€, the 
promissory note executed by Taber Instrument Corporation for said 
/ loan and the payment of same. 

7) The giving of a loan by Benjamin Managen to Taber 
Instrument Corporation of $45,000.00 on June 3, 1966, the 
promissory note executed by Taber Instrument Corporation for said 
loan and the payment of same. 


8) The liquidation of Taber Instrument Corporation, 


ineluding the distribution of shares of Teledyne, Inc. 


612 


Affidavit of David. L. Sweet in opposition to 
application of Teledyne, Inc. 


UNITED STATES DISTRICT COURT 
WESTER DISTRICT OF NE YORK 


JOSEPH FP. LESS, 
Plaintiff, 
APELDAVIT 


CIVIL ACTION HO. 
1967-182 


BAVID L. SWEET, being duly sworn, deposes and says: 

1) = am an attorney at law duly admitted to prectice 
in the State of New York and in the United states District Court 
tex the Western District of New York and am a menber of the firm 
of HEFFERGAN, SWEET & MURPHY, attorneys for the plaintiff? in this 
action, and I am familiar with the proceedings heretufore hed in 
this action. 

2) This affidavit is ade in opposition to the 


applicetion gor relief ande by TELEDYNE, Inc. (hereinafter 


referred to ae “TELIDYNE"), with reepect to the subpvoens duces 
tecum addressed to it, which was issued on May 17, 1971, by the 
Clevk of thie Court, pursuant to notice of examination hefore 
trial served by the plaintiff. 

3) om May 4, 1966, the defendant, TABSA INSTRUMENT 


CORPOBATION (hereinafter referred ta as *TIC"}), purchased 14,100 
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Affidavit of David L. Sweet in opposition to 
application of Teledyne, Inc. 


shares of its stock from the plaintiff, JOSEPH F. LESS. 


In this atic. brought under 810(b), 27 and 29(b) 
of the Securities Bechange Act of 1934 (15 u. 8. Cc. 87840), 
76aa, 78cc(b)) and Rule 10b-5 (17 Code Fed. Regs. 8240.10b~5), of 
the gocurities and Eechange Comission. the plaintiff seeks 
rescission of that eale, on the basis that the defendant, TIC, 
acting through certain of the defendarts named in this action, 
carried out that purchase without disclosing certain facts 
material to the value of his stock, namely that active negotia- 
tions had taken place and were taking place between represent- 


atives of TIC and representatives of TELEDYNE for the acquisitica 
of TIC by TRLEDYNE: that those negotiatice;w hed resulted in es 
agreement in principle fer the seqeisition of the sesets of TIC 
by THLEDYEE at @ price greetiy in ewoses of their hock value, and 
that the TELEOINE ehares to be reeeived by TIC, in euchnage for 
its assets, were te be distributed ae a liquidating dividend to “a 
TIc's shareholders. 4 | 
4) this action is a congnaica ection to MAB Vs. 
TASER INSTRMINT CORPOIATICN, PALS Y. TASER, JOSEPH PP. D’ANGELO, 
aleo knewm as PRR WER, SEMIANIN DAUASIR and WARREN J. 
RILDERAUDT, pending in this Court, bearing Civil Action io. 
1967-190, 
5) The defendante heve admitted in theix answers that 
on of about the 30th day of Decexber, 1966, THLADYS did in facet 
acquire the aseets cf TIC in consideration of 45,000 shares of 
TELSWNE etosk, which, pursummt to e plan of liquidation and 
diseolution adopted by fic et shout the sume time, were to be 
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Affidavit of David L. Sweet in opposition to 
application of Teledyne, Inc. 


Gistributed tc che shareholders of TIC in proyortion to their 
stock omership. The defendants’ answers alec admit that after 
the purchase of the plaintiff's 14,100 shares TIC transferz:4 
thoes shares to the defendants, ERVIN HIMMELFARB and JOGEPH P. | 
Darian. | 

6) The following facts ané circumstances bearing upon 
the request of TRLEDYNE for relief from the subpoenz served upon 
it age alleged upon informtion and belief, the source of this 
infoumnt.om being euminations before tria) of wirious defendants, 
conferences with representatives of TELAOYM* a. «amination o° 
Gocuments produced for emmination in the course of this Litiga- 
tion. 

7) The defendants, RALPH FP. TAGRR and GORSPH YY. 
‘ANGELO, have testified that they weat to Los Angeles, 
Caligeraia, in yohowery, 1966, and evt with DR. HOURY X, 
SINGLIZCE, then president of TRLEDYNE; that waile <bhoy ware 
these, they entered into an agreement, dated Puiaunry $, 1964, 
written cut in longhand on the lettexhead of The International 
Metel, Les Angeles, California, whereby fI¢ agreed to pry 
BASED @ finder’s fee of 9% in the event of the acquisition of 


TIC by SRLINTHE. O copy of thet present is attached hereto as| 
Mihibic “A".) D°ANGELO has testified thet in the course of thet 
wieit Giscussion wes bad with DR. SIMALETON concerning possible 
aoquisition of Tic by TRLEDYNE, and that he subeuquently carried 
om negotiations with DR. SINGLETON for the acquisition of TIC in 
March, 1966, at Mew York City and, at MR. TARER's instructions, 
told DR, SINGLETON thet the prices for TIC would be §5,000,000.00; 
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Affidavit of David L. Sweet in opposition to 
application of Teledyne, Inc. 


that DR, SINGLETON suggested D'ANGEIO contact some of the stock- 
holders of TIC to see if they would like to sell theix stock 
“because there was no chance of acquisition because of the price 
difference"; that a prospectus containing facts about TIC ves 
peepared by D‘ANGELO for MR. TABER and Gelivered to DR. SINGLETOS 
et about that same time; thet pursuant to DR, SINGLETON's 
suggestion, D°ANGELO approached MR. LESS, the plaintiff, to see 
i? he would sell his stock. 

8) Under date of may 19, 1966, which was 15 days 
afters the purchase of the plaiatif?’s 14,100 shmres of TIC, an 
agreement was entered into hetween TARBER and D‘ASGRLO for the 
transfer to D’AMGELO of 7,000 of the 14,100 shares purchoesd 
feem the plaintiff, °1¢ approved by DR. SINGLETON’. D‘ANGELO 
testified thet DR. SINGLETON 414 in fact approve this transfer 
ef 7,000 shares to D’ANGTLC and that the transfer te hin we mde 
amoced Lng Ly . 

9) ER, SXNGLEVCH came to Saffale, wow Youk, in march, 
1966, to pursue the aegotiaticns, eseting with D’ANGELO and 
TASER at the TiC plamt, There ware subsequent meetings between 
D‘ANGILO and DR, SIMULETON in April ox my, 1966, in califoraia. 
GR. SIVGLATCON came hare agnin in Jane of 1966 to nest with the 
Rearé of Diresters of Tic, ites atternsy, Wi MNenONOUGH, and 
BR. D°AMEMEO. Also present wae MR. BEMD Kk, KLUNAE, who wes 
then both counsel to TELEDYNE end aleo its assistant secretary. 
They discussed the vecent purchase by TIC of the 14,100 shares of 
the plaintiz’, JOSEPH F. LESS, for $141,000.00, and according to 


the ceetinony of defendant, BENJAMIN MANASM, a director of TIC, 


aude 
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DR. SINGLETON said thet the stock would have to be reissued and 
could not be retired. 

TELAOYRE was concerned about the manner in which 
MR. LESS* stock hed been purchased without disclosure of the 
pending negotiations, end insisted upon an indemnification from 
the parties involved, secureé by an escrow fund; a pledge agree- 
ment to thet effect was emecuted Gated on or. about December 8, 
2966. 

On ox about December 30, 1966, the acquisition of 
TIC by TL) JTEE we conqumanted and the purchase price of 45,006 
sree ef THLADTER was delivered, with 3,825 ehares being turned 
over to the esexow agent pursuant to the foregoing pledge agree- ~ 
mort . 

20) «the plainti¢® first learned of the pending acquisi- 


tion of TIC by TRLADYER from a newspaper article which appeared 
cometine after the purchnes of the plaintiff's 14,100 shares. 
Degenent’s firm subsequentiy inquired of ropreasntatives of 
TRLEVEES regarding the cizrounstences ef the acquisition and were 
informed that the negotiatieons preceded the sequisition of 

oR, L88S° stock, ami that in fect an agreement in principle for 


the sequisition of TIC by TELEUTEE hed been arrived at between 
OR, GINGLETOS anil TAIZH TRER before the purchases of the LESS 
steck. In eushenge for a covenant not to sas enecuted by 

UR. LESS, TELEDYNE, through DR. SINGLETON, executed and delivered 
to WR. LESS an agreement that TELEDYNE would not release the 
shares bel@ in escrow under the pledge agreement until the final 
Getermination of any suit brought by MR. LESS arising out of the 
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purchase of his stock. DR, SINGLETGH also gave a sworn statement 
confirming that he hed personally carried on the negotiations for 
the acquisition of TIC, and stated that the purchase by TIC of the 
LESS eatock was done without the knowledge or approvel of TELEDYNE. 
11) Ft is clear from the foregoing thet smmy £. 
SInaLETow has direct and personal knowledge of the negotiations 
which led to the scquisitior, of TIC by TELEDYKE. Therefore, the 


Gesignation of DR, SINGLETON as an cfficer through whom TELADYES's 
testimeny is to be taken is entirely reasousbie and proper. Thet 
testinony is dixectly relevent and wmterial to the central iesue 
in this suit (and also in thy companion suit of JUNIA EB. RAAB), 
i.e., whether the defendants viclated Rule 10b-§ in purchasing 
the plaintiff's stock without disclosing that negotiations were 
then in progress fcr the possible acqaisition of SIC by NiLIVTER 


at @ substantially higher prices. 

22) sSeeviee ef tho subpesnn in question wa duly ade 
in thintiveriot by sexvies ou the Seusral manager of TFLETE&E' e 
SER IMeTMROMT DIVISION et 423 mryent Street, North Tonmumafa, 
ew York. 

13) ‘TSLROYNE ie 0 hope, diversified corporation head~ 
qurtec:’ in Lee Angeles, California, conducting subetantial 
operations througkeut tho country, inaleding its TASER Division 
at Berth fonaenda, Wew York. According to the Standard and Poor 
geport of April 26, 1971, TELEpyNE’s enles for the fiscal year 
ending Octeber 31, 1971, will be in emcess of 1.22 billion 
Goliare. It hae gross assets of nearly 500 million dollars. 
Deponent is informed and beliewes that DR. SINGLETON haa cscasion 


exffro 
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to come to New York State from time to time in connection with 
business of the corporation. It ia, therefore, difficult to 
understand how the attendance of DR. SINGLETON here for the 
Gepoeition noticed in this case would subject him or TELEDYNE to 
cndue expense oc hardship. Furthermore, the inconvenience or 
expense to DR. SINGLETON and TELEDYNE, in complying with the 
subpoena, is negligible by comparison with tie inconvenience and 
expense which would be entailed in the taking of the deposition 
in California, since all seven (7) parties to this suit and their 
counsel axe here in mffalo, New York, with the sole exception of 
the defendant, ERVIN HIGULJARS, who resiges in Maxico. 

14) The affidevit submitted by TELEDYEE states that 
GD HW. KAUSIAM is no longer an officer of TELEDYNE and it, 
therefore, apyears that TRLEDYME cammot be required to produce 
him pursuant to the subpoens. However, in view of the important 
pert played both here end in California by TELEDYNE, through 
oa, SiuawTos, in the antters Geseribed and the crucial beexing 
whieh they haws upon the determination of the issues in this case, 
the extensive operations of TELADYES in Wew York, including its 
ASM Division in Borth Tonawanda, Wow York, and the dispropor- 
tionate inconvenience and expense to the parties and their 
counsel which would be entailed by taking this deposition in 
California, the applicetion of TELEDYNE to heve the subpoena 
vecated, or for othe’ relief, should be denied, except production 
of MA. KAUMOAR. 

WHEREFORE, deponent respectfully requests that the 
application of TELEDYNE to he relieved from compliance with the 
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subpoena served upon it be denied. 


Subscribed and sworn to before 
me this June, 1971. - 
Cees 


An 


EUGE! J. MUR 
Wotarv Public. State of New York 
Qualifie! in Erie County 22-— 


Bly cominiso a capires Mar.s0,19, 


* 
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TWH 213 670-4973 
CABLE: AIRPORTEL 


AT ENTRANCE TO LOS ANGELES AIRPORT TERMINAL 
Z Loa Angeles, Cats{. $0045 


Pela, 2) M0G 
Thia Jo Ae cctty hel Tbr 


| Daa toot il pty Ozh Ooh 
Cee ee a 
a Laurer — Cryo him - By (bib pos 
Seg dering oo 


Crt hh 10 a tel elo. 
ree, Gl cat Ee 
pongericceg: 
Sake a va | 


vant 
oo Ny a 


Tey" : a 
by asl ( +. 4 S 
BS - LOS ANGELES ° sian e nquspgy *@ — @iRMincHAM 
i see - 
es Cn 
* ce cc ee 3 -~ i ‘ 7 
. : . ; =i f i 
oe q 
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Proceedings wherein Defendant Himmelfarb nor his Attorneys 
Appeared at Offices of Heffernan, Sweet & Murphy. 


UNTIED STATES DISTRICT COUT 


FOR THE WESTERN DISTRICT OF NEW YORK 


Plaintitt, 


VS. 


TABEK TN LTAUMENT CORVORATIGN, a lev 
York Corp ration; Ralph F. Taber, 
Joseph FP. D'Angelo, also kuown is 
Frank Webe:; Benjamin Manasen, 
Ervia tiumelfartv and Jarren J. 
Hildebrandt, 


Defendants. 


Proceedings held at 1202 Marine Trust 


Building, Buffalo, New York, on Thursday, September 9, 


1971 at 10 A.M. 


APPEARANCES: HEFFERNAN, SWEET & MURPHY, by 
JAMES P. HEFFERNAN, Esq., Attorneys 


for Plaintiff. 


CARMEN 5S DEPAOLO. STENOGRAPHER, BUFFALO. 
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Proceedings wherein Defendant Himmelfarb nor his Attorneys 
Appeared at Offices of Heffernan, Sweet & Murphy. 


MR. HEFFERNAN: 


Let the record show that the 
takiug ot the deposition of detendant 
Erwin Himmelfarb was duly aoticed for 


June 7tiu, 1971 at the orfices of 


Heffernan, sweet and Murphy, attorneys 


for the piaintiff, 1202 Marine Trust 
Building, as appears ee notice 

dated May 5, 1971, a copy of which 

with proof of service thereof, is marked 
Exhibit A, and that said deposition was 
thereafter and at the request of Harold 
Boreanaz, attorney for the detendant 
Himaelfarb, adjourne. efne die to permit 
Me. Boreanaz to mev2 for a protective 
order. 

: Let the record further show that 

Mr. Boreanaz nas failed tu so move 

and that under date o£ August 19, 1971 
he was notified by a letter of this 

firm over the signature of David L. 
Sweet that the deposition or the 
detendant Himmelfarb was rescheduled 


for 16 4.M. on this date, September 9,19 


LG 
Cot] 


sic etc Dacciesek Bed 
CARMEN & DEPAOLO. STENOGRAPHER. BUFFALO 2 
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Appeared at Offices of Heffernan, Sweet & Murphy. 


at the cifices of Heffernan, Sweet and 
Murphy, i202 Marine Trust Building, 
attorneys Cor ihe plaintiff; that a 
copy of salc letter, and afcidavit of 
mailing of sama is narked Exhibit B. 
Let the record farther show that 
attorney Charles 3. McDonough of the fir 
of McDonough, Boasberg, McDonough and 
beltz advised plafntiéf's attorneys 
that he was available and would appear 
and attead at the depcsitien should the 
defendant Himmelfarb appear, and that 


Robert M. Hitchecek cf the firm of 


Phillips, Lytle, Hitchcock, Blaine and 


Ruber also adyised the plaintiffs 


setoeneye of his availability and 
that he would also appear and attend 
the defendant Himmel farb'a examination | 
should the same go forward. 

Finally, let the record show that 
neither the defendant H{amelfarb nor 


his attorneys have appesred or in any 


way responded to the aforesaid notice 


v 
* i 
me 


CARMEN 5. DEPAOLO, STENOGRAPHER. BUFFALO , 


| BEST COPY AVAILABLE | 
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Appeared at Offices of Heffernan, Sweet & Murphy. 


aud letter communication, and that as 
of 10:17 \.M. on this date there has 


been no appearance by the said defendant 


Frwin Himmeltarlh. 


(COPY OF NOTICE WITH PROOF OF SERVICE 


WAS MARRED EXHIBIT A. 
COPY OF LETTER OF ANGUST 19, 1971 
AND AFFIDAVIT GF MATLING ATTACHED 


WAS MARKED EXHIBIT 3.) 


(Proceedings adjourued,) 


a 


CARMEN S&S. OEPAOLO, STENOGRAPHER. BUFFALO, 
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Order to Show Cause to Strike Answer of Defendant, 
Ervin Himmelfarb. 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MEW YORK 


ca epee IE LE A A TOC CT LID 


JOSEPH FP. LESS, 
Plaintiff, 


va. 
7. 2ER IMGTRUMENT CORPORATION, 
@ New York corporation, 
RALPH F. TABER, 
JOSEPH P. D°ANGELO, also known 
@3s FRANK WEBER, 
BENJAMIN MAMASEN, 


ERVIN HIMMELFARB and CIVIL ACTION HO. 
WARREN J. HILDEBRANDT, 1967-182 


Upon the notice to take the deposition of the éefend- 
ant, ERVIN HIMMELVARB, herein and upon 611 of the pleadings filed 
herein and the proceedings heretofore had, end upon the annexed 
affidavit of DAVID L. SWEET, sworn to October 12, 1971, in sup- 
port of an order. striking out the answer ef the Gefendant, EXVI 
HIMMELFARS, and entering judgment by default in favor of the 
plaintiff and against said defendant, ERVIN HIMMELFARB, for the 
relief demanded in the compleint, pursuant to Rule 37(d) of the 
Federal Rules of Civil Procedure, for failure of esid defendant , 
ERVIN HIMMELFARB, to appser for the taking of his deposition 
after being served with a proper notice thereof, and for such 
other and further relief as the Court may deem just and proper, 
it is hereby 

ORDERED, that the defendant, ERVIN HIMMELFARB, show 


cause before this Court on the 15th day of October, 197), at 


10200 o*°clock in the forenoon, or @s soon thereafter ae counsel 
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Order to Show Cause to Strike Answer of Defendant, 
Ervin Himmelfarb. 


oan be heard, in Part II, United states District Court, Western 
District of Mew York, Buffalo, Mew York, why an order should not 
be granted pursuant to mule 37(é) of the Federal Rules of Civil 
Proesedure, striking the answer of the defendant, ERVIN HIMMELFARB, 
and granting judgment by default agninst said defendant, and for 
euch other and further relief as to the Court may seem just and 
proper: and it is further 

CONERED, that personal service of = conformed copy of 
thie order with supporting effidavit and attachments upon the 
et¢fiees ef the attorneys for all parties in this sction on or 
before 5:00 o’eclock FP. M. on October 12, 1971, shmll constitute 
safficient service of this order. 
Bateds Osteber 12, 1971. 


i ie te 
u. & BD. J 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


JOGEPH F. LESS, 


vB. 

TABER INSTRUMENT CORPORATION, 
@ New York corporation, 

RALPH F. TABER, 

JOSEPH P. D°ANGELO, also known 
ee FRANK WEBER, 

BEMJAMIN MADASED, 

ERVIN HIMMELPARB and 

WARREM J. HILDEBRAMDT, 


1. Tet I am @ member of the firm of Meffernnn, Sweet 
& Murphy, attorneye for the plaintif¢ in this action, aad mnke 
this affidavit in support of a motion for en order striking cut 
tie answer of the defendant, EY:-7IN NDOULIARB, and entering judg- 
ment by default in fever of the plaintiff for the relief demended 
in the complaint egainet the said deis:fent, ERVIN HDOUGLFARD. 

2. Tet om the Sth day of mey, 1971, a notice of the 
taking of the deposition of the defendant, ERVIN HIMMELIARS, on 
June 7, 1971, was G@uly served by anil upon the attcensy for said 
defendant, Mr. Barold J. Boreanaz, ® copy of which with effidavit 
of mailing is attached hereto as Exhibit "A". Shortly before 
June 7, 1971, the dete upon which said deposition was to be taken 


parsuent to asid notice, Mr. Boreenas contacted plaintiff's 


628 


Order to Show Cause to Strike Answer of Defendant, 
Ervin Himmelfarb. 


attorneys by telephone and requested that the deposition be 
adjourned sine die so ae to permit him time to make 8 motion for a 
protective order. We reminded Mr. Boreanaz that we were under 8 
deadline set by the Court to complete discovery in this case and 
the related case of BAAD vs. TABER IMSTRUMENT CORPORATION, ET AL, 
and advised him to meke such motion promptly. 

3. Me euch motion for a protective order was ever 
served by Mr. Roreanas, and several attempts to reach him by 
telephone concerning the matter were unavailing. Therefore, on 
August 19, 1971, we sent mr. Boreanaz a letter rescheduling the 
teking of the defendant, ERVIN HDGULIARB's, deposition, pursuant 
to the aforesaid notics, at 10:00 A. MN. om September 9, 1971. A 
copy of that letter with affidavit of miling ie attached hereto 
ee Sthibit °B". Ho reapoense to that letter was received. 

4. either the defendant, ERVIN HIMBILVARB, nor his 
attozney appeared at the rescheduled time on September 9, 1971, 
es ie more fully set forth in the record of the procesdings on 
that date made by Carmen &. DePacie, the officer before whom seid 
Geposition wes to be taken. 

S. That no previous sppliesticn has been unde for the 
relief requested herein. 

WHEREFORE, deponent reapectfully requests aa order 
sequiring the defendant, ERVIN HIMMELFARS, to show cause why an 


créer shoulé not be granted, pursuant to Rule 37(4) of the 


Federal mules of Civil Precedure, striking out ts anewer of the 
Gefendent, EXVIN HUGULIJARS, and-grenting summary jvégeent in 
favor of the plaintiff egeinst the enid defendant for the relief 
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requested in the complaint, and for such other and further relief 


as to the Court mey ceem just and proper. 


EUG de IRPHY 

Notary Aron ae of New York 
Qualified in Erie County 

My commission expires Mar.30,192 2— 
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CWIITED STATES DISTRICT COURT 


PIBASE TAKE NOTICE that at 10:15 A.M. on Jone 7, 1971, 


at the offices of HEFFERWAN, SWEET & MURPHY, 1202 Marine Trust 
muilding, Maffalo, Kew York, the plaintisé in the above-enticled 
actien will take the depositien of the degendant, ZVvDI 
The deposition will be taken upon oral questions, pursuant to the 
veéeral tales of Civil Procedure before a Wotary Public, or eny | 
other officer authoriaed by lew to administer osths, ‘The oral 
gqoumination will continue from day te duy until completed. 
S PLEASE FAKE PURTHER MOTECE that the said deferdant, 
ERVIN RDOULJARB, the party to be exenined, is requested to 
-queduces at the taking of the depesition for inspection and copy- 
4ug the documenta end things listed in Ewbibit "A" aticched 
herete and which ere in his possesnion, custedy or control. 
Dated: May S, 1971. 
VHGSPEVLAN, SHEBT & HOREEY 
Attorneys for the Piaiatifz 


1202 Marine Trust Buliding 
Buffalo, Sew York 14203 


gf 
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SXELEI? “A 

Letters, reports, notes, memoranda, agrecmonte, drafts 
of agreements, records or cther docments, papers or things 
relating to the following: 
: 1) The scquisition by Teledyne, Inc., of tha capital 
| stock, business or assets of Taber Instrument Corporaticn, 
| dneluding all negotiations with respect thereto. 
: 2) ‘the acquisition of the stock of Taber Instrument 
| Coxporation omed by Joseph F. Less, the plaintiff herein, 
 dnolading all negotiations with respect thereto. 

3) Tee isesvence in 1966 of 7,100 shares of Teber 
 gnstrmment Conporation stock to Ervin Himelfarb. 
! 4) the iequance in 1966 of 7,000 shares of Taber 
|| Instrument Comporation stock to Joseph P. D'Angelo. 
: 5) the giving of a loan by Ervin Bimmelfarh to Taber 
| Enstewment Corporation of $100,000.00 on June 3, 1966, the 
; Peemissoxy note executed by Taber Instrument Corporation for said 


' deen and the payment of same. 
/ 6) ‘the giving of a loan by Ervin Hiswelfarb to Taber 
|| nsteument Corporation of $29,000.00 on July 7, 1966, the 


| promissory note executed by Taber Instrument Corporation for said 
- lean and the payment oc” seme. 
: 7) ‘the giving of a loan by Benjamin Managen to Tabsr 
| Instrument Corporation of $45,000.00 on June 3, 1966, the 
5 geeieeney ike aemeeed te Mae Instrument. Corporation far said 
"Joan and the payment of same. 
) 8) The activities or conduct of Joseph F. Less, 
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' Donald Less, Donalé Joslyn and Viatran Corporation alleged in 


the "Affirmative Defenses" of the answer intorposod in this 
"action by Tabar Instrument corporation, ct al. 

9) The liquidation of Tobay Instrweat Corporaticn, 
including the distribution of shares of Toledyre, Inc. 
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AFFIDAVIT OF SERVICE BY MAIL 


- STATS OF NEW YORK 


COUNTY OF ERIE 


GERALDINE A. SHARRY, being duly sworn, deposes and says 
‘that on the Sth day of May, 1971, sho served the within Notice to 


' Take Deposition upon the following: 

t 
HAROLD J. BOREANAZ 
Attorney for Defendant, 
ERVIN HIMMELFARB 
736 Brisbane Building 
Buffalo, New York 14203 


and 


MCDONOUGH, BOASBERG, MCDONOUGH & BELTZ 
Attorneys for Defendants, 

TABER INSTRUMENT CORPORATION, 

RALPH F. TABER, 

BENJAMIN MANASEN and 

WARREN J. HILDEBRANUT 

930 Brisbane Building 

Buffalo, New York 14202 


' by depositing true copies of the same securely enclosed in post- | 
| paid wrappers in a Post Office Box regularly maintained by the 
i United states Government at Buffalo, Erie County, New York, 


H directed to said attorneys at the addresses listed above, those 


'| bedng the addresses within the State designated by them for that 
t* 


' purpose vpon the preceding papers in this act’ ~n or the places 

; where they then kept offices between which places there then was 

: and now is a regular communication by mail. Deponent is over 

48 years of age, is not a party to this action and resides at 
111 Edson Street, West eensen, New York 142106, j 


1. 


5th by or May 
he. atest Bin wr - 


& and fy Qe Cry of rch Tor 
“Crert-- af- > opie 


Sworn toa heforr me -this 
197 
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August 19, 1971 


Mr. Harold J. Boreanaz 
Attorney at Law 

73 Brisbane Building 
Buffalo, New York 14203 


Re: Less vs. Taber instrument Corporation, et al 
Dear “r. Boreanaz: 


The taking of the deposition of your client, 

Mx. Himaclfarb, was duly noticed for June 7, 1971, but at 
your request, it was adjourned sine die to permit you to 
make a inotion for a protective order, which we understood 
would be promptly filed. 

? We have heen in touch with your office on several 
cceasions recuesting that you make your siotion so that we 
can have a determination and get on with this discovery. 


In view of the lapse of time which has occurred 
without any word from you, we hereby reschedule the taking 
cf Mr. Hinmelifarb's depdsition, pursuant to said notice, at 
16:00 A. M. on September ©, 1971, at our offices. 


Very troly yours, 


HEFPFERIAN, SWEET & MURPHY 


By: 


DLS:gs 
CC: Phillips, Lytle, Hitchcock, Blaine & Huber 
McDonough, Boasherg, McDonough & Beltz 


oi.4) 9474) 
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STATE OF NEW YORK 
SS: 
COUNTY OF ERIE ) 
GERALDINE A. SHARRY, being duly sworn, deposes and says 

that on the 19th day of August, 1971, she served the within 
letter upon the following: 

Harold J. Boreanaz, Esq. 

736 Brisbane Building 

Buffalo, New York 14202 

and 

McDonough, Boasberg, McDonough & Beltz 

Attorneys at Law 

930 Walbridge Building 

Buffalo, New York 14202 
attorneys for the defendants by depositing a true copy of the same’ 
securely enclosed in a postpaid wrapper in a Post Office Box 
regularly maintained by the United States Government at Buffalo 
in said county of Erie directed to said attorneys for the 
defendants at the above addresses, that being the addresses within’ 


| the State designated by them for that purpose upon the preceding 


papers in this action, or the places where they then kept an 


office between which places there then was and now is a regular 


communication by inail. Deponent is over eighteen (18) years of 
age, is not a party to this action and resides at 111 Edson Street, 


' West Seneca, New York 14210. 


Sworn to before me this 9th'day 
of September, 1971. 


: f 4 ae in as . 
Lidl A -ruuf, 


nomaay euslse, CATE CF sunny vena 
ey deecmees tx Gb Oe Oe 
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’ STATE OF NEW YORK ) 
) SSs 
, COUNTY OF ERIE ) 


DAVID L. SWEET, being duly sworn, deposes and says that | 
7 i 
i+ On October 12, 1971, and before 5:00 P. M. of that date, he served: 
| & conformed copy of the within order to Show Cause with attach- 
| 


‘ments upon the following: 


i 
} 
‘ 
j 
H 
t 
1 
{ 
t 


Harold J. Boreanaz, Esq. 
736 Brisbane Building 
Buffalo, New York 14203 


and 


McDonough, Boasberg, McDonough & Beltz 
Attorneys at Law 

930 Walbridge Building 

Buffalo, New York. 14202 


and 
Phillips, Lytle, Hitchcock, Blaine & Huber 
Attc~neys at Law 
1330 Marine Trust Building 
Buffalo, New York 14203 


by delivering same to their respective offices. 


7 
if 
(oa 


Sworn to before me this 
14th day of October, 1971. 
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UNITED STATES DISTRICT COURT 
WESTERN LiSTRICT OF NEW YORK 


JOSEPH F. LESS, 
Plaintiff 


-vs- Civil No. 


1967-182 
TABER INSTRUMENT CORPORATION, 


a Mew York corporation, 


Defendants 


APPEARANCES: Heffernan, Sweet & Murphy 
(David L. Sweet, of Counsel) 
Buffalo, New York, for the Plaintiff. 


Hodgson, Russ, Ands , Woods & Goodyear 
(Robert B. Conklin, of Counsel) 


Buffalo, New York, for Non-Party Witness, 
Teledyne, Inc. 


Teledyne, Inc., a non-party foreign corporation 


concededly doing business in this judicial district, was 


properly served by plaintiff with a subpoena commanding 


it to appear in this district for examination through 
“Henry E. Singleton, Chairman and Chief Executive Officer 


and .. . Edmund M. Kaufman, Assistant Secretary.” 
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Kaufman is no longer employed by Teledyne, and plaintiff 
concedes that his presence may not be compelled. 
Gingleton, who is presently Chairman of Teledyne’s Board 
of Directors and based at its Los Angeles, California 
headquarters, was not personally served with a subpoena. 
The questions before the court are whether Singleton, a 
non-party director of a non-party corporation, may be 
required to submit to examination and, if so, shell he 
be so required and under what conditions. 

Under the present discovery provisions of the 
Federal Rules of Civil Procedure, the deposition of a 
corporate party may be taken from a director named in 
the notice given to the corporation. The director need 
not be personally subpoenaed, and the corporation aust 
produce him or risk the imposition of sanctions under 
Rule 37(d4). See Advisory Coumittee’s Mote to Rule 37 


(4), Fed.R.Civ.P., 48 P.R.D. at $42, explicitly overrul- 


ing the rule and rationale of Campbell v. General Motors 
Corp., 13 F.R.D. 331 (S.D.M.¥. 1952). 

Teledyne's citation of Elder-Beerman Stores 
Corp, ve Federated Department Stores, Inc., 45 F.R.D. 
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515 (8.D.B.¥. 1968), does not support its contention 
that a non-party defendant corporation may not be re- 
quired to produce a corporate director for examination. 
The task before Judge Mansfield in that case was not one 
of defining judicial power but of developing a principle 
to govern the proper exercise of that power, and he con- 
cluded that “[nJo policy considerations compel the con- 


clusion that a corporation with only minimal contacts in 


this district should be compelled to appear for a pre- 


trial deposition as a non-party witness in a civil case 
which does not in any way relate to this district." 45 
F.R.D. at $18. Judge Mansfield was disturbed that for 
the mere convenience of counsel a corporate witness from 
one state was called to a second state for discovery in a 
case pending in still a third state. Yet he made it clear 
that by doing business in a particular judicial district, 
a corporation submits itself fully to the jurisdiction 
of the court of the district: "A foreign corporation do- 
ing business in a district is subject to all process, in- 
cluding subpoena, in the district, and if documents are 


required in response to a subpoena, the court has the 
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power to order their production even though they are 
physically located outside of the jurisdiction." 45 
¥.R.D. at $16. Far from suggesting that under no circum 
stances may a subpoenaed noa-party corporation be required 
to produce an individual director named for examination, 
Elder-peersan emphasized the great Giscretion available 
to the court in supervising discovery under the Rules. 
The Rules themselves do not suggest that dif- 
ferent principles apply to discovery of party and non- 
party corporations. Rule 30(a), which governs the taking 
of depositions upon oral examination, does not @istin- 
guish between parties and non-parties; it simply prevides 
that “any party may take the testimony of any pergon, 
including a party, by deposition upom oral examination. ° 
Ped.R.Civ.P. 30(a) (emphasis added). The provision that 
*[t]he attendance of witnesses may be gompelied by sub- 
poena as provided in Rule 45,° Fed.R.Civ.P. 30(a), also 
connotes no operative distinction between parties and 
non~-parties. The provision is serely intended to assure 
that the non-party whose testimony is sought submits to 
examination. There is no necessity for requiring service 


of a subpoena upon a party since adequate sanctions are 
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provided in Rule 37 in the event <hat the party fails 
to respond to a notice to take a deposition. 

Having determined that Singleton may be re- 
quired to appear and to testify in this proceeding, the 
questions remain, shall this be done and, if so, under 


what conditions. Under Rule 26(c) this court may issue 


a broad range of protective orders in discovery procesd- 
inge. A claim that Mr. Singleton has no knowledge of any 
relevant facts should not be allowed to prevent his ex- 
amination, since plaintiff is entitled to test his lack 
of knowledge. See Transcontinental Motors, Inc. v. B&U 
Motorenverke Aktiengeselischaft, 45 F.R.D. 37 (8.D.B.Y. 


1968). Likewise, the fact that Mr. Singleton is a very 


busy executive should not bar his examination. See 
Frasier _v. Twentieth Century-Fox Film Corp., 22 F.R.D. 
194 (D.Meb. 1958). Mo showing of extraordinary abuse 


of the discovery process has been made in this case, as 


in Elder-Beerman Stores Corp. v. Federated Department 
Stores, Inc., supra, and therefore discovery should not 
be foreclosed. 

But a non-party witness, even more than a party, 


must be protected against undue burden and expense. see 
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1960). Therefore, the court does not choose to depart 
from the ordinary rules that a mere witness will not be 
required to leave his residence ané business and travel 
great distances for the convenience of the parties, see 
4 3. MOORE, FEDERAL PRACTICE, 926.70 {1.1}, at 26-508 
(2d ed. 1970), and that the deposition of a corporation 
should be taken at its principal place of business. See 
id. 426.70 [1.4]. 

It is therefore the order of this court that 
the deposition upon oral examination of Henry B. Singleton 
be taken at the principal place of business of Teledyne, 
Inc., at a time and date to be arranged by the partie) 
and the witness. Plaintiff is not precluded by this order 
from utilizing another method of discovery, such as writ- 


ten interrogatories, as a substitute for or preliminary 


to the taking of the deposition. 


Bo ordered. 


DATED: October 12, 1971. 
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United Otetos Liatrict Court 


FOR THE 


Western District of New York 


JOSEPH F. LESS 


Vv. 


TABER INSTRUMENT CORPORATION, No, Civil 1967-162 
et al. U 


TAKE NOTICE that the above-entitled case has been set for final pretrial 
conference at 9:30 a.m. , On August 17 , 1972 , at the 
office of the undersigned, 414 U.S. Courthouse, Buffalo, New York. 

It is requested that counsel be in a position to discuss the 
narrowing of the issues in dispute, the marking of exhibits to be 
used on the trial, the possibility of settlement of the action, 
and any other matters which may be of assistance to the Court and 
counsel in effecting disposition of this proceeding. 

Pretrial Statements in accordance with the attached Order are 
to be filed with the undersigned and opposing counsel at least 


three days prior to the conference date. 


et al 


Dated: July 13, 1972 United States Ma 
(716) 842-3 


To: Heffernan, Sweet & Murphy 
Attorneys at Law 
Attn: Mr. David L. Sweet 
1202 Marine Trust Building 
Buffalo, New York 14203 


Mr. Louis Loss' Phillips, Lytle, Hitchcock, 

Attorney at Law Blaine & Huber 

Langdell Hall Attorneys at Law 

Cambridge, Massachusetts Attn: Mr. Robert M. Hitchcock 
1330 Marine Trust Building 

McDonough, Boasberg, McDonough Buffalo, New York 14203 

& Beltz 

Attorneys at Law Mr. Harold J. Boreanaz 

Attn: Mr. Charles J. McDonough Attorney at Law 

930 Walbridge Building 736 Brisbane Building 

Buffalo, New York 14202 Buffalo, New York™* 24203 


64s 
Notice of pretrial conference on August 17, 1972. 


PRETRIAL ORDER - CIVIL CASES 


Prior to the date set for pretrial conference 
by the attached notice, the part es shall mail to the 
court and to opposing counsel the following: 


1. A detailed joint statement of facts. 


(a) In the alternative, each counsel shall 
submit a detailed statement of fact from 
his viewpoint of the case. If this course 
is followed, each side shall submit a 
statement setting forth what efforts were 
made with opposing counsel to prepare a 
joint statement and why a joint statement 
could not be submitted. 


A statement of the vossible factual and 
legal issues to be resolved by a trial. 


A list of exhibits to be used, with a brief 
description of each. If it is anticipated 
that an exhibit will be used only.to impeach 
an opposing party's witness, it need not be 
on the list sent to opposing counsel. How- 
ever, counsel should inform the court in 
writing of the exhibit and its possible use. 


A list of possible witnesses, with a brief 
resume of their expected testimony. If it is 
anticipated that a witness will only be used 
for rebuttal, this information need not be 
given to opposing counsel, but the court should 
be informed of the name of the witness and 
given a summary of the expected testimony. 


A list of depositions which counsel intends to 
read at trial. : 
Memorandum dealing with legal problems which 
may occur. 


If the above information is not on hand prior to 
the pretrial conference, it will not be held and other 
appropriate action will be taken by the court. % 


i 

See bi i 
; JOHN T. CURTIN 
Unitad States District Judge 


—_— 


wre: 


January 27, 1371 
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UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF NEW YORK 
JOSEPH FPF. LESS, 

Plaintiff 


NOTICE TO TAKE 
DEPOSITIONS 


TABER INSTRUMENT CORPORATION, @ Civil Action No. 
New York Corporation, RALPH F. 1967-182 

TABER, JOSEPH P. D'ANGELO, also 

known as FRANK WEBER, BENJAMIN 

MANASEN, ERVIN HIMMELPARB and WARREN 

J. HILDEBRANDT, 


Defendants 


PLEASE TAKE NOTICE that at 10:00 A.M. on October 14th, 
1972, at 1300 Marine Trust Building, Buffalo, New York, the de- 
fendant, Joseph P. D'Angelo, will take the depositions of David L. 
Sweet and Eugene J. Murphy. The depositions will be taken upon 
oral questions, pursuant to the Federal Rules of Civil procedure 
before a Notary Public, or any other officer authorized by law to 


administer oaths. 


PLEASE TAKE FURTHER NOTICE, that at said time and place 


said individuals will produce all writings of every nature whatso- 


ever relating to negotiations for the sale and purchase of 14,100 
shares, or any part thereof, of Taber Instrument Corporation stock 


formerly owned by plaintiff herein, 
Dateds September 19, 1972 


PHILLIPS, LYTLE, HITCHCOCK, BLAINE & HUBER 
Attorneys for defendant, Joseph 
P. D*Angelo 
Office and Post Office Address 
1330 Marine Trust Building 
Buffalo, New York 14203 


TOs 
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MCDONOUGH, BOASBERG, MCDONOUGH & BELTZ 
Attorneys for Defendants, TABER 
INSTRUMENT CORPORATION, 

RALPH F. TABER, BENJAMIN MANASEN, and 
WARREN J. HILDEBRANDT 

Office and Post Office Address 

930 Walbridge Building 

Buffalo, New York 14202 


HAROLD J. BOREANAZ, ESQ, 
Attorney for Defendant, ERVIN 
HIMMELFA RB 

Office and Post Office Address 
736 Brisbane Building 

Buffalo, New York 14203 


HEFFERNAN, SWEET & MURPHY 
Attorneys for Plaintiff 
Office and Post Office Adérass 
1202 Marine Trust Building 
Buffalo, New York 14203 
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UNITED STATES DISTRICT U2URT 
FOR THE WESTERN DISTRICT 9F NEW YORK 


ee LC LLL LS ALL CLC LD 


JOSEPH F, LESS 
Plaintiff 
“vse 


TABER INSTRUMENT CORPORATION, a New York Civil Action 
corporation, RALPH F, TABER, JOSEPH No, 1967-182 
P. D'ANGELO, also known as FRANK WEBER, 

BENJAMIN MANASEN, ERVIN HIMMELF.RB & 
WARREN J. HILDEBRANDT 


Defendants 


nr LCD 


PLEASE TAKE NOTICE that on October 14, 1972, at 10 A.M. 


at No. 1300 Marine Trust Building, Buffalo, New York, the 


defendants TABER INSTRUMENT CORPORATION, RALPH F. TABER, 


BENJAMIN MANASEN and WARREN J, HILDEBRANDT will take the 
depositions of DAVID L. SWEET and EUGENE J, MURPEY. The 
depositions will be teken upoa oral quastions, pursuzat to the 
Federal Rules of Civil Procedure before a Notary Public, or 
any other officer authorized by law to administer oaths. 

PLEASE TAKE FURTHER NOTICE that at said time and place 
said individuals will produce all writings of every nature 
whatsoever relating to negotiations for the sale and purchase of 
14,100 shares, or any part thereof,of TALER INSTRUMENT CORVOSLATLION 
stock formerly ouned by plaintiff herein. 

Dated: September 26, 1972 CHARLES J. McPONCUGH 
Attozney for vefendanta 
TABER INSTRUMENT CORPORATION 
RALPH F, TABER 


BENJAMIN MANASEN 
WARREN J, HILDEEPANDT 
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HEFFERNAN, SWEET & MURPHY 
Attorneys for Plaintiff 
1202 Marine Trust Bldg. 
Buffalo, N.Y. 14203 


PHILLIPS, LYTLE, HITCHCOCK, BLAINE & HUBER 
Attorneys for Defendant Joseph P. D'Angelo 
1330 Marine Trust Bldg. 

Buffalo, N.Y, 14203 


HAROLD J. BOREANAZ, Esq. 

Attorney for Defendant Ervin Hicmelfarb 
736 Brisbane Bldg. 

Buffalo, N.Y. 14203 
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Uniten States District Court 
FOR THE 


Western District of New York 


JOSEPH F. LESS 
Vv. 


_ Civ-1967-182 
TABER INSTRUMENT CORPORATION, Be Cavesse 


et al. 


TAKE NOTICE that the above-entitled case has been set for firal pretrial 
conference at 9:00 a.m. , on December 13 , 19 72; at the 


office of the undersigned, 414 U.S. Courthouse, Buffalo, New York. 


It is requested that counsel be in a position to discuss the 


narrowing of the issues in dis uter the marking of exhibits to be 


used on the trial, the possibility of settlement of the action, 
and any other matters which may be of assistance to the Court and 
counsel in effecting disposition of this proceeding. 

Pretrial Statements in accordance with the attached Order are 
to be filed with the undersigned and opposing counsel at i2ast 


three days prior to the conference date. 


AGL LG 


EDMUND F. MAXWELL 
Dated: November 17, 1972 United States Magistrate 
(716) 842-3416 


To: Heffernan, Sweet & Mu.vhy 
Attorneys at Law 
Attn: Mr. David L. Sweet 
1202 Marine Trust Building 
Buffalo, New York 14203 


Mr. Louis Loss Phillips, Lytle, Hitchcock, 

Attorney at Law Blaine & Huber 

Langdell Hall Attorneys at Law 

Cambridge, Massachusetts Attn: Mr. Robert M. Hitchcock 
1330 Marine Trust Building 

McDonough, Boasberg, McDonough Buffalo, New York 14203 

& Beltz ~ 

Attorneys at Law Mr. Harold J. Boreanaz 

Attn: Mr. Charles J. McDonough Attorney at Law 

930 Walbridge Building 736 Brisbane Building 

Buffalo, New York 14202 Buffalo, New York . 14203 
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PRETRIAL ORDER - CIVIL CASES 


Prior te the date set for pretrial conference 
eek by the attached notice, the parties shall mail to the 
an court and to opposing counsel the following: 


l. A detailed joint statement of facts. 


(a) In the alternative, 2ach counsel shall 
submit a detailed statement of fact from 
his viewpoint of the case. If this course 
is followed, each side shall submit a 
statement setting forth what efforts were 

” made with opposing counsel to prepare a 
joint statement and why a joint statement 
could not be submitted. 


2. <A statement of the possible factual and 
legal issues to be resolved by a trial. 


3. <A list of exhibits to be used, with a brief 
description of each. If it is anticipated 
that an exhibit will be used only to impeach 

ee an oppcsing party's witness, it need not be 
on the list sent to opposing counsel. How- 
ever, counsel should inform the court in 
writing of the exhibit and its possible use. 


4. A list of possible witnesses, with a brief 
vesume of their expected testimony. If it is 
anticipated that a witness will only be used 
for rebuttal, this information need not be 
given to opp 7sing counsel, but the court should 
be informed of tre nam2 of the witness and 

given a summary cf the exrected testimony. 


A list of depcsitions which counsel intends to 
read at trial. 


Memorandum dealing with legal problems which 
may occur. 


If the atove information is not on hand prior to 
the pretrial conference, it will not be held and other 
appropriate action will be taken by the court. 


CR 
JOHN T. CURTIN 
d States District Judge 


July 24, 1972 
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UNITED STATES MAGISTRATE 


UNITED States District Court 
WESTERN DisTrRicT OF New YORK 
UNITED States Court House 
BuFFALo. New YorK 14202 


Area Code 716 
EDMUND F. MAXWELL January 16, 1973 842-3416 


Heffernan, Sweet & Murphy Phillips, Lytle, Hitchcock, 

Attorneys at Law Blaine & Huber 

Attn: Mr. David L. Sweet Attorneys at Law 

1202 Marine Trust Building Attn: Mr. Robert M. Hitchcock 

Buffalo, New York 14203 1330 Marine Trust Building 
Buffalo, New York 14203 

Mr. Louis Loss 

Attorney at Law Mr. Harold J. Boreanaz 

Langdell Hall Attorney at Law 

Cambridge, Massachusetts 736 Brisbane Building 
Buffalo, New York 14203 

McDonough, Boasberg, McDonough 

& Beltz 

Attorneys at Law 

Attn: Mr. Charles J. McDonough 

930 Walbridge Building 

Buffalo, New York 14202 


Re: Less v. Taber Instrument 
Civil 1967-182 
Gentlemen: 
The final pretrial conference originally scheduled 
for December 28, 1972 has been rescheduled for Wednesday, 
February 7, 1973 at 9:00 a.m. at the office of the 


undersigned. 


Very truly yours, 


EDMUND ¥. MAXWELL 
United States Magistrate 
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United States District Court 


FOR THE 
Western District Of New York 


a 


Josenh F. Less 


Vv. 
No. Civ-1967-132 
Taber Instrument Co, et al 


TAKE NOTICE that the above-entitled case has been set for Status Report 


Buffalo, N.Y. February 7 , 1974 , at 10:00 A.M. 


Part 2, Hon. ; Surtin. 


Date January 1 


Deputy Clerk. 


James P. Heffernan, Esq. 

Charles J. McDonough, Esq. 

Phillips, Lytle, Hitchcock, Blaine & Huber 
Yodgson, Russ, Andrews, “Woods & Goodyear 
Harold Boreanaz, 3SQe 
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(Same as Raab No. 19). 


UBITE: ITATES LISTRICT COURT 
WROTERM DISTRICT OF FEW YORK 


JOBEPH FF, USSS, 


Pimintif?é, 
V8. 
Civil Action wo. 
, TABRR INSTRUM CORPORATICN, 1967-3282 
@ Yew York corporation, 


RALPH PF. TABER, 
GER PF. D*ANGELO, alao know 


Plaintifs, 


Civil Action He. 
TARER LNSTRUMINT CORFGRATICN, 1947-13990 
@ Hew York corpocetion, 
FALPE Y, BER, 
SOBER PP. UANOELO, aleo known 
aS PRANK WESER, 
BRWVAMIN MAMASSN ond 
WARREW J. SILDEZRRARIT, 


PLERGE TAKE HOTICH that vpon the ennemed affidavit of 
oevic LL. Sweet and upon all the pleadings filed herein and 
proceedings heretofore hed, the undersigned wili move this 
Court at the United states Courthouse, Buffalo, Wew York, on 
the 2let day of Pebruary, 1974, at 10:00 A. %., Of aS BOOK 
thereafter as counse] can be heard, for an urder that the above-~ 
entitied actions be consolidated ar tried together on ths ground 
that they involve cumecn questions of law end fact: and that 
conselidatian will thos avoid expense and delay. 


655 
Notice of Motion for Consolidation (Less and Raab) 
(Same as Raab No. 19). 


: pated: vebruary 14, 1974 


Gare, SbrT 4 HURRY 
12% weciae Prest Building 
14203 
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Notice of Motion for Consolidation (Less and Raab) 
(Same as Raab No. 19). 


| STATE OF NEW YORK 


SS: AFFIDAVIT 
COUNTY OF ERIE 


DAVID L,. SWEET, being duly sworn, deposes and says: 

1. Tam an attorney at law and member of the firm of 
. Heffernan, Sweet & Murphy, attorneys for the plaintiffs herein, 
‘ and am familiar with the proceedings heretofore had in these 


‘. actions. 


2. The plaintiffs in these actions are both former 


shareholders of Taber Instrument Corporatiqn (TIC) whose shares 


of TIC were purchased by that corporation in the spring of 
1966.. TIC”. aght 14,100 shares of its stock from the plaintiff 
Less on May 4, 1966, at a price of $10.00 per share; it bought 
~ 600 shares of its stock from the plaintiff Raab about a month 
later, on June 3, 1966, at the price of $8.00 per share. Both 
' actions arise under the Securities and Exchange Act of 1934 and 
"| Rule 10b-5 of the Securities and Exchange Commission and are 
' based upon the failure of the defendants to disclose to the 
: plaintiffs or their representatives that at the time of the 
; purchase of their shares, negotiations were being carried on for 
‘ the acauisition of TIC by Teledyne, Inc., at a price greatly in 
_ excess of the pease paid the plaintiffs for their TIC shares. 
The plaintiffs claims that had they been informed of those 
: negotiations they would not have sold their shares for the 
: prices they received. 
3. Each of the plaintiffs was, at the time of the 


purchase of his shares, a former cfficer and director of TIC 
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and each was involved in litigation in New York State Supreme 
Court with TIC and the Trustees of its Profit Sharing Plan, 


seeking recovery of moneys due him as a former employee under 


' that Plan. 


4. In each case, the final negotiations for the purchase 


of the stock by TIC were carried on by its attorney, Charles J. 


' McDonough, who conducted these negotiations with deponent, as 


to the Less stock, and with attorney Franklin Ness, as to the 
Raab stock. 

5. In each case, the purchase of the stock by TIC was 
accompanied by payment to the plaintiff of tle amount that he 
was claiming in the New York action against TIC and the Trustees 
of its Profit Sharing Plan. The purchase of Less’ stock was 
also accompanied by the exchange of mutual releases and 
stipulations of discontinuance regarding certain other 1itae- 
tion in State Supreme Court brought by TIC against the plaintiff 
Joseph F. Less, his son, Donald Less, and brother, Stanley Less, 
and others (matters unrelated to the stock purchase), and by 
the payment by the Trustees of the Profit Shariny Plan to said 
Donald Less and Stanley Less of moneys that they, as former 
employees of TIC, had claimed from the said Profit Sharing Plan. 

6. In the two instant actions, the answers of the. 
defendants contain denials and affirmative defenses, which are, 
for the most part, virtually identical. 

7. Discovery has disclosed that the 14,100 shares 


purchased by TIC from the plaintiff Less were almost immediately 


redistributed to other insiders who had knowledge of the Teledyne : 
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acquisition negotiations, namely the defendants D'Angelo and 
Himmelfarb. The 600 shares purchased by TIC from the plaintiff 
: Raab were, upon information and belief, retired by TIC. 

8. Extensive pretrial discovery has disclosed that the 
defendants concealed from both plaintiffs the fact that 
representatives of TIC had been conducting negotiations with 
representatives of Teledyne, Inc., since early February, 1966; 
that by April 1, 1966, Teledyne had indicated that it would 

pay $2.5 Million for TIC, which maounted to a price far in 
excess of the prices paid to the plaintiffs for their shares; 
that by May 1, 1966, a price of $3.8 Million was being discussed 
between Teledyne and TIC; that a comprehensive draft agreenent 
for acquisition of TIC by Teledyne for $3.8 Million was sent to 
a representative of TIC on or about May 6, 1966, and that 


é 
following further negotiations, an agreement for the acquisition 


for the $3.8 Million price was executed on July 27, 1966, follow- . 


ing authorization by the Board of Directors of TIC on that date; 
that when Teledyne learned about the aforesaid dealings between 
TIC and its shareholders Less and Raab, it demanded an 
indemnification agreement and a pledge of stock as protection 
against liability to both Less and Raab; that following further 
negotiations, a supplemental agreement between TIC and Teledyne 
| Was entered into amending the July 27, 1966, agreement in 
certain respects, including amending the pledge agreement by 
eliminating reference to Raab's 600 shares and limiting the 
indemnity to liability to Less arising out of the purchase of 


his 14,100 shares; that the acauisition of TIC by Teledyne for 
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45,000 Teledyne shares was consummated on December 30, 1966, in 
'" accordance with said agreements; that as called for by the 
aforesaid agreements, the defendants Ralph F. Taber, Ervin 

‘ Himmelfarb and Joseph D'Angelo each pledged‘1,175 shares of 

' Teledyne stock with an escrow agent to be applied against any 
liability to Less with respect to the purchase of his 14,100 
shares of TIC and their resale to Himmelfarb and D'Angelo. 

9. It also appears from pretrial examination of the 
witnesses and documents that actual delivery tq TIC shareholders 
OF their Teledyne shares was made on or about May 16, 1967, at 
: which time Teledyne shares were trading on the New York Stock 
. Exchange at upwards of $180.00 per share; that the plaintiff 
Less, on liquidation of TIC, would have received approximately 


' 8,000 Teledyne shares and the plaintiff Raab approximately 350 


a 
' Teledyne shares. 


10. Both plaintiffs will offer proof at the trial that 

' they would have sold their Teledyne shares in 1967. 

ll. Both plaintiffs brought timely suits for rescission 

' of the purchases of their TIC stock, tendered restitution of all 
. that they received under the purchase contracts, and asked that 
‘ they receive on liquidation of TIC their portion of the 45,000 
Teledyne shares of the monetary equivalent of that portion. 

, 12. Both cases involve the application of Rule 10b-5 of 
the S.E.C. making it unlawful by the use of any means or 

: instrumentality of interstate commerce or the mails to make any 


untrue statement of material fact or to omit to state a material 


|, fact in connection with the purchase or sale of any security. 
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The effect of Section 29b of the Securities and Exchange Act is 
to render void any contract made in violation of said Rule 10b-5 
as regards the rights of any person having violated the rule 

| with respect to such contract. 

13. In both of these actions, the defendants have raised 
as affirmative defenses matters which may be relevant to the 
question of the nature and amount of the consideration given 
the plaintiffs for their stock, but which are not relevant to 
the issue of whether the plaintiffs are entitled to recover by 
reason of the nondisclosure of the Teledyne negotiations. As 
to Less, these matters include recitations as to the former 
state court litigation involving allegations of wrongdoing by 


Less and others with regard to TIC's trade secrets, mis- 


appropriation of property, references to the suits for profit 


a 
sharing moneys, and allegations that those various actions were 


settled and moneys paid as a part of the stock purchase trans- 
action. As to Raab also, the defendants have interposed similar 


allegations and defenses. 


14. In view of the important issues of fact and law 
common to both of these cases and to avoid costly and time- 
consuming duplication of litigation, these cases should be 


consolidated for trial. i 


WHEREFORE, Geponent prays for an order that the above- 
entitled actions be consolidated or tried together, on the 
ground that they involve common questions of law and fact and 


that consolidation will thus avoid expense and delay. 


\ i ae aod 

/ Subscribed and sworn to before 2204 LA. be: 
me this 14th day of February, DAVID L. SWEET 
1974. 


wy ie Commissioner cf Deeds 
aes fe: k in and for City of Butfalo 
4 My Commission Exnires /7 "hal bs 
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., STATE OF NEW YORK ) 


) S88: 
COUNTY OF ERIE ) 


DAVID L. SWEET, being duly sworn, deposes and says: 

1. That he is not a party to the within actions, is 

" over eighteen (18) years of age and resides at 5011 Pine Ledge 
" Drive, Clarence, New York. 


2. That on the 14th day of February, 1974, deponent 


r served the within notice of motion for consolidation upon 


" BAROLD J. BOREANAZ, attorney for the defendant ERVIN HIMMELFARB, 
by delivering a true copy thereof to Mr. JOHN J. HEPFRON at 

i Mr. BOREANAZ's office at 736 Brisbane Building, Buffalo, New 
‘York, in Mr. BOREANAZ's absence. 

3. That on the 14th day of February, 1974, deponent 
served the within notice of motion for consolidation upon 

i MCDONOUGH, BOASBERG, MCDONOUGH & BELTZ, attorneys for certain 
of the defendants herein, at their offices at 930 walbridge 

‘. Building, Buffalo, New York, by delivering a true copy thereof 


_ personally to RICHARD F. McDONOUGH, a partner in said firm. 


Le eg 


‘ Subscribed and sworn to before me 
| this /¥* day of February, 1974. 


) 
Pees, 


. HEFFERNAN 
Yous) @ ue, State of New York 
toLned im Erte Coumty 
"v enmscion expires ar, 90, 18 75 
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STATE OF WEW YORK ) 
) SS: 
COUNTY OF ERIE ) 


GERALDINE A. SHARRY, being duly sworn, deposes and says: 
1. That she is not a party to the within actions, is 
over eighteen (18) years of age and resides at 111 Edson 
. Street, West Seneca, New York. 
2. That on the 14th day of February, 1974, deponent 
' gerved the within notice of motion for consolidation on the 


within named MARINE MIDLAND BANK ~ WESTERN at 2800 Marine 


' Midland Center, Buffalo, New York, by delivering personally to 


and leaving with JOSEPH F. MEIER, JR., its Vice President, 
Trust Department, a true copy thereof. 

3. That on the l4th day of February, 1974, deponent 
served the within notice of motion for consolidation upon 
PHILLIPS, LYTLE, HITCHCOCK, BLAINE & HUBER, attorneys for the 
Gefendant JOSEPH P. D'ANCELO herein, by delivering perscnally 
a true copy thereof to Mr. EDWARD M, GRIFFITH, JR., a partner, 
at theic offices at 3400 Marine Midland Center, Buffalo, New 


York. 


Subscribed and sworr to before me 
this /7* day of February, 1574. 


JAMES P. HEFFERNAN 

Nulewy Public, Sets of Hew York 
Quatihed ta Brie ounty : 
My eeeissicn egies er. 10, 18 75° 
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Notice of Substitution of Edward D. Siemer, Esq. as counsel. 


UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF NEW YORK 


JOSEPH F. LESS, 
Plaintiff, 
Ve 


TABER INSTRUMENT CORP. 

RALPH F. TABER 

JOSEPH P. D' ANGELO NOTICE 
BENJAMIN MANASEN 

ERVIN HIMMELF ARB 

WARREN J. HILDEBRANDT, 


Defendants. 


Civil No. 1967-182 


SIRS: 

PLEASE TAKE NOTICE, that the attorney of record for 
Ralph F. Taber, the defendant in the above entitled action, and 
his successor in interest, the Estate of Ralph F. Taber, has 
been changed, and that Falk, Siemer, Glick, Tuppen & Maloney, 
with offices located at 2200 Main Place, Buffalo, New York, has 
been substituted as attorney for Ralph F. Taber, the defendant, 
by consent filed with the clerk of the court on the 21st day of 
February, 1974, and that Edward D. Siemer, Esq. hereby appears 
for the said defendant and demands that all papers in this 


action be served upon him at his said office. 


Lt 


Edward D. Siemer,~ 
Attorney for Defendant, 
Estate of Ralph F. Taber 
2200 Main Place 
' Buffalo, New York 


852-6670 
TO: David Sweet 
Heffernan, Sweet & Murphy 
1202 Marine Trust Building 
Buffalo, New York 14203 


Robert M. Hitchcock 

Phillips, Lytle, Hitchcock, Blaine & Huber 
1330 Marine Trust Building 

Buffalo, New York 14203 


Dated: February 21, 1974. 


Harold J. Boreanaz 


Boreanaz, O'Shea & NeMoyer 
736 Brisbane Buildin 
Buffalo, New York 14203 


Stenouek, tousbern: McDonough & Bel 
ono oasber, eltz 
930 Waibridge Buildin 

Buffalo, New York 14202 


e 
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UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF NEW YORK 


JOSEPH F. LESS, 
Plaintiff, 
Vv. Civil No. 1967-182 
TABER INSTRUMENT CORP. CONSENT TO CHANGE 
RALPH F. TABER OF ATTORNEY 
JOSEPH P. D'ANGELO 
BENJAMIN MANASEN 
ERVIN HIMMELFARB 
WARREN J. HILDEBRANDT, 


Defendants. 


We, the undersigned, do hereby consent and agree that 
that the attorney of record for defendant Ralph F. Taber, and 
his successor in interest, the Estate of Ralph F. Taber, be 


changed and that Falk, Siemer, Glick, Tuppen & Maloney, 2200 


Main Place, Buffalo, New York, be substituted as attorney for 


the Estate of Ralph F. Taber, a defendant herein, in the place 
and stead of McDonough, Boasberg, McDonough & Beltz, 930 Walbridge 


Building, Buffalo, New York. 


Dated: February 20, 1974 “ads : oy f? 
ae ee 


Charles J. McDonough, Esq. 

McDonough, Boasberg, McDonough 
& Beltz, 

Retiring Attorney for Defendant 


L. Lila 


Trust Officer 
Marine Midland Bank-Western 
Executor_for Estate of Ralph F. Taber 


Edward D. Siemer,-ESq. 
Falk, Siemer, Glick, Tuppen & Maloney 
Substituted Attorney for Defendant 
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STATE OF NEW YORK) 
COUNTY OF ERIE ) SS.: 
CITY OF BUFFALO ) 
On this .4-7 day of February, 1974, before me 
personally appeared L. D,. Sheldon, to me known, and known by 


me to be the same person who executed the Consent to Change 


of Attorney and acknowledged to me that he executed the same. 


eo le fans (? y, oe 
Notary Public 


LILLIAN R. NYE 
Notary Pubtic, Stata of Now York 


n Ene Count; 


Que! fied ir y 
My Commission Expires ‘iarch 30, 9.2Y 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


Ene 


JOSEPH F. LESS, 


Plaintiff, 
Ve 


TABER INSTRUMENT CORPORATION, Civ.No. 1967-182 
CINDY R. TABER and MARINE MIDLAND BANK-WESTERN, 
Executors of the Will of RALPH F. TABER 
JOSEPH P. D'ANGELO 
BENJAMIN MANASEN 
ERVIN HIMMELFARB 
WARREN J. HILDEBRANDT, 


Defendants. 


a 


ORDER 
Pursuant to Rule 66 of the Federal Rules of Civil 
Procedure, the defendant Taber Instrument Corporation, by its 
receiver Edward J. Carland, has moved for dismissal of the 


above-entitled action. 


This dismissal is brought about by a settlement agree- 


ment between plaintiff and all defendants which settlement will 
benefit the Corporation by reducing the number of actions 
pending against it and permitting it to move forward toward 


liquidation and dissolution; and which settlement will also 
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benefit the former shareholders of the Corporation by releasing 


them from any liability or obligation with respect to the 


transactions that are the subject matter of this action. 


The motion for dismissal is granted. 


So ordered. 


John T. Curtin 
United States District Judge 


| NewemEE  ,:1974 


DECEMBER 31974 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


JOSEPH F. LESS, 


Plaintiff, 
VV: 
Civ. No. 1967-182 
TABER INSTRUMENT CORPORATION, 
CINDY R. TABER and MARINE MIDLAND BANK-WESTERN, 
Executors of the Will of RALPH F. TABER 

JOSEPH P. D'ANGELO 
BENJAMIN MANASEN 
ERVIN HIMMELFARB 
WARREN J. HILDEBRANDT, 

Defendants. 


sneer 


STIPULATION OF DISMISSAL 
Pursuant to Rule 41(a)(1) of the Federal Rules of 
Civil Procedure, it is hereby stipulated by and between the 
attorneys for the parties hereto, that the above-entitled action, 
having been fully settled and compromised, be and hereby is 
dismissed with prejudice and without costs. 
; i F 
: i Pe : ated A 


David L. Sweet, 
Attorney for Plaintiff 


> 
efendants 
Taber Instrument Corporation; and 
Cindy R. Taber and Marine Midland 
Bank-Western, Executors of the 
Will of Ralph F. Taber 
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——— 


| 
Mort rr Qu Then l— 
Robert M. Hitchcock, 
Attorney for Defendant 

| 


Joseph P. D'Angelo 


rnold N. Zelman, 
Attorney for Defendant 
Benjamin E. Manase 


he 44¢ igh ame 
Harold J. reanaz, 


Attorney for Defendant 


Warren J. Hildebrandt. 


Dated: November 5, 1974. 


AFFIDAVIT OF SERVICE BY MAIL 


RE: Junia E, Raab 
State of New York ) vs 
County of Genesee ) ss.: Taber instrument Corp, et al 
City of Batavia ) , 


i, J being 
duly sworn, say: I am over eighteen years of age 
and an employee of the Batavia Times Publishing 
Company, Batavia, New York. 


On the__ 21st day of May , 29.76 
I mailed copies of a printed _Appendix in 
the above case, in a sealed, postpaid wrapper, to: 
10 copies to: A, Daniel Fusaro, Clerk 
U.5, Court of Appeals, 2nd Circuit 
New Federal Court House, foley Square 
New York, N, Y. 10007 
2 copies to: Falk, Siemer, @lick, Tuppen & Maloney 
Att: Deanne ©, Siemer, Esq. 
2200 Main Place, Buffalo, N.Y. 14202 
2 copies to: Phillips, Lytle, Hitchcock, Blaine & Huber 
Att: Robert M, Hitchcock, Esq, 
3400 Marine Midland Center, Buffalo, N.Y. 14202 
2 copies to: Brennan, Callshan, Tesseyman, Zelman & Runfola 
Att: Arnold N, Zelman, Esq. 
1360 Statler Hilton, Suffalo, N.Y. 14202 
2 copies to: Hodgson, Russ, Andrews, Woods & Goodyear, Att: Victor T. Fuzak Esq. 


1800 One M & T Plaza, Buffalo, N.Y. 14203 
at the First Class Post Office in Batavia, New 


York. The package was mailed Special Delivery at 
about 4:00 P.M. on said date at the request of: 


Heffernan, Sweet & Murphy Att: David L. Sweet, Esq. 


1202 Marine Trust Bldg., Buffalo, N.Y. 14203 


_Sworn to before me this 


